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NUMBER ONE. 



HYPOTHETICAL CASES ON CONTRACTS. 



(If a paragraph does not contain a question, it is to be understood 
that the question is whether the facts disclose a cause of action. If the 
facts are too scanty, the student should imagine additional facts, and, if 
possible, several groups of facts leading to varying results. In every 
instance the reasoning upon which the conclusion rests should be pointed 
out. As far as possible, authorities should be cited. In giving reasons it 
is well to avoid the words 'Implied," "executed," and '^executory." Qtuui- 
contractual obligations should be distinguished from contracts ] 

^1. X makes Y an offer. Y writes to Z, "I accept that 
offer of X's." Is there an agreement? 

H 2; A publisher informs me by a printed notice that, un- 
less I direct otherwise, he will send me his newspaper and will 
require me to pay for it as a regular subscriber. I say noth- 
ing. He sends the newspaper. Must I pay for it? . 

3. X writes to Y, "I offer you my property. No. 76 Clin- 
ton St., for $1,000, and this offer will remain open for ten 
days." Y answers, "I will give you $500 for the west half." 
X refuses. Y then, within the ten days, goes to X, hands 
him a written acceptaece of the $1,000 offer, and tenders him 
$1,000. X thereupon says he he has changed his mind. Is 
there a contract? (See Maclay v. Harvey, 90 111., 525; Min- 
neapolis, etc., Ry. Co. v. Mill Co., 119 U. S., 149.) 
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4. X makes an offer to Y and receives firom Y $50 in 
return for a promise to keep the offer open for ten days. Two 
days later X revokes the offer. Afterwards, but within the 
ten days, Y accepts the offer. Does this acceptance make a 
contract? 

6. X writes to Y, "If you will deposit $1,000 to my 
credit in the First National Bank of your city I will send you 
1,000 copies of my history.** Immediately upon receiving 
this letter Y deposits $1,000 as suggested. Meanwhile X has 
died. Is there a contract? 

6. In the case just now stated is it important that Y 
knows nothing of X's death? 

7. In the same case alter the facts by supposing that X 
dies after the payment is made, but before Y has mailed a let- 
ter informing X of the deposit. 

8. In the same case alter the facts by supposing that X 
became insane. 

9. In the same case alter the facts by supposing that X 
lived and did not become insane, but that after the deposit was 
made Y died or became insane. 

,/ 10. X writes to Y, " If you will promise to act as my 
agent for the term of one year, I will pay you $100 a month.*' 
Immediately upon receiving this letter from the postman, Y 
mails to X, properly addressed and post-paid, a letter accept* 
ing the proposal. This letter never reaches X. Is there a 
contract? 

11. Change the facts in the case just now stated by sup- 
posing that the letter does reach X, but that a few 
minutes before it reaches him Y has received from X a tele- 
gram of revocation. 

12. Change the case again by supposing that no revocation 
is sent by X, but that a revocation is sent by Y to X, and is 

received simultaneously with Y*s letter. 
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^ ^3. X telegraphs Y an offer to sell lop shares of Missouri 
Pacific stock at 90. Y immediately mails to X a letter of 
acceptance. Is X bound P^ijL 

14. In the same case can X hold Y? 

15. In the same case, suppose that Y, instead of writing, 
waits two days and then telegraphs an acceptance. 

16. X makes Y a written offer to sell specified land for a 
certain price, the offer to remain open for thirty days. Before 
the expiration of the time, Y accepts the offer and tenders the 
price. Meanwhile X has sold the land to Z. When the sale 
was made, Y saw an account of it in a newspaper. What 
right of action has Y against XP 

17. X publishes an advertisement offering a reward of 
$1,000 to any one who will give information leading to the 
discovery of the murderer of Z. Y, knowing nothing of the 
reward, but being a personal enemy of the murderer, gives 
the information. Must X pay Y the reward? 

18. Change the case by supposing that Y, when giving 
the information, says : " If there is any reward offered for this 
information, you must distinctly understand that I do not want 
it." 

19. B is attempting to sell his goods at auctidn. At the 
outset he announces that the sale is without reserve. C be- 
comes the highest bidder for a certain article, but B thereupon 
withdraws it. Can C tender the price and claim possession of 
the article? 3^ 

20. In the last case, suppose that another article was 
knocked down to a by-bidder, D being the highest bona Jide 
bidder. What rights has D ? 

21. X writes to Y : "I undertake to supply you for a 
year with such quantities of the following articles as you may 
order from time to time, and at the following prices.'* Y 
answers : *« I accept." Afterwards X revokes the offer. Then 
Y orders some of the goods. X refuses to supply them. Can 
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Y successfully sue X? (See Chicago & G. E. Ry, v. Dane, 
43 N. Y. 2^0; G. N. Ry. Co. v. Witham, L. R. 9, C. P. 16; 
Pollock Con.  60, note by Wald; Leake Dig. Con. 46.) 

32. On June 28, 1886, X and Y agrees to submit a certain 
dispute to arbitration. On July i, X wrote Y a letter offering 
a compromise. The letter was mailed the same day, and was 
received July 2, at noon. Early in the morning of July 3, Y 
wrote a letter accepting the offer of compromise and inclosing 
a remittance as requested. This letter was mailed at 8 a. m., 
was delivered at X's office at 10:30 a. m., and was read by X 
at I p. M. At 10 A. M. X had written a letter revoking his 
offer. This letter was delivered by X's office-boy at Y's 
office, at 12-30 p. M., and was read by Y at 1:3c p. m. 
Discuss. 

23. C makes a contract with B, a portrait-painter, where- 
by B is to paint a portrait and supply all of the materials. 
The price of the portrait is to be $100. Does the statute of 
frauds apply .'^ , ' 

24. Would the solution of the case be different if the 
materials were to be supplied by C ? 

25. B and C make a contract that is within both Sec. 4 
and Sec. 17 of the English statute of frauds. C afterwards 
writes to B: "It is true that on January i, 1886, you agreed 
to buy, and I to sell, 1000 bushels of wheat, on January i, 
1888, for $1,000, but I repudiated that contract shortly after- 
wards, and still repudiate it. (Signed) C." B writes at the 
bottom : " This is all true. Filed with other worthless papers 
as a specimen of C's dishonesty. jhSigned) B." Do these 
writings satisfy Sec. 4? Sec. I'j? il/\V , 

26. C contracts to sell and B to buy C's horse. The 
horse is dead. Is the contract binding? 

27. If B and C know that the horse is dead, is the answer 
to the preceding case changed? 

28. X promises Y, a newspaper editor, that if Y ynll not 
publish a certain falsehood X will give him $10. Discuss. 
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29. Add to the preceding case a supposition that Y has 
had the libel put into type, and that the sum promised him 
was the precise cost of the type-setting. 

80, An infant rents land and, after attaining majority, re- 
tains possession. Can he escape paying rent that accrued 
during his minority? 

3L If by mistake both parties to a contract call the sub- 
ject-matter Bohemian oats, the fact being that it is Hungarian 
oats and that both parties mean the same kind of oats but do 
not know the right name, does this mistake prevent the 
formation of a contract? 

83. If the contract just now described is reduced to writ- 
ing, what kind of oats must the seller deliver? 

f 83. X, a blind man, is told by Z that a paper presented 
to X for signatiu'e is an order for groceries. In fact, it is a 
letter addressed to Y, requesting Y to build a house for X 
according to certain plans and specifications referred to, and 
promising to pay $5,000 for it when completed. Y, relying 
upon the letter, builds the house. Must X pay the $5,000? 

"^ 84. In the preceding case change the facts by supposing 
that X, instead of being blind, is simply very busy. 

85. X contracts to sell certain real estate to Y. It is a 
fact, unknown to X, that Y is simply a representative of a 
street railway company, which is really the purchaser. Can 
Y compel X to convey the property to him? 

86. In an attempt to kill Y, X cuts off one of Y's ears. 
In return for X's promise to stifle civil and criminal proceed- 
ings, Y promises to pay X $1,000. Discuss. 

•■ 

37. C and D make a contract with each other. E induces -. 
D to break the contract. Has C a right of action against E? *' 

88. C promises D that, if D will allow D's child to live 
with C and to bear C*s name, C will pay the child $5,000 
upon its attaining majority. D does as agreed. Upon attain- 
ing majority, can the child enforce C's promise? 
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89. C contracts with B to paint B's portrait C dies 
before the portrait is iinished. What right belongs to B, and 
what to C's representatives? 

40. X owes Y $499.50* Y makes demand. X offers 
him a $500 bill. Y says he has no change. What must X 
do in order to perfect his tender ?^^ 

41. B and C are under contract to marry on a certain 
day. Before that day C marries some one else. When does 
B^s cause of action accrue? 

-y^ , 42. B subscribes for an encyclopedia to be delivered by C 
in twenty-one parts. After receiving two of the parts B tells 
C to deliver no more. Need C attempt to deliver the other 
parts? Discuss. 

48. Change the preceding case by supposing that imme- 
diately after the first part is delivered C announces that the 
publication is discontinued. What rights has B and when do 
they accrue? 

44. B and C, in January, 1888, made a contract to the 
effect that B should write a book of a certain length and on a 
certain subject, and that on July i, 1888, C should give B 
$1,000 in full payment for his services. Nothing was said as 
to the time when the book was to be completed. B did not 
write at all. When could he successfully sue for the $1,600 ? 

45. Change the preceding case by supposing that B's 
promise was to have the book ready by April i, 1888. 

46. C charters B's vessel for $8,000 on condition of her 
being a vessel of 1,000 tons. The vessel is of only 500 tons. 
C accepts her but refuses to pay the $8,000. If suit is 

^\ brought by B, what, if any thirfg, can he recover? 

47. In the preceding case, what remedy, if any, does C 
have? 

48. For $S,ooo X sold to Y his stock and good-will as a 
manufacturer of candy and promised not to re-engage in the 
business in the city. Soon afterwards he did re-engage in the 
business. What remedies, if any, did Y have? 
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49. Xt an opera singer, promised to sing for Y and 
received a month's wages in advance. He refused to sing for 
Y, however, and began to sing for Z. What were Y^s rem- 
edies? 

50. Vary the last cake by supposing that X was a book- 
keeper and that his promise was to keep books. 

Eugene Wambaugh. 



HYPOTHETICAL CASES INVOLVING THE 

LIABILITY OF CARRIERS OF GOODS 

AND OF PASSENGERS. 



[These cases are intended for use after the student has pursued a 
coarse of study on the subject. Some of them can be definitely 
answered by the application of well settled principles; on others the 
authorities are conflicting; as to some of them, very few, if any adjudi- 
cated cases will be found directly in point. It is recommended that the 
student not only make up his mind as to what the answer should be in 
each case, but that he find one or more adjudicated cases which may 
properly be cited as supporting his conclusion. He will thus do exactly 
what the careful lawyer does in determining what adyice to give his 
client in a case submitted to him.] 

1. The master of a sloop who has been in the habit of 
carrying lumber from a certain Wisconsin point to Chicago, 
for anyone offering a cargo, is employed by a Chicago 
lumberman, on special agreed terms, to bring a cargo of lumber 
from a different point, which the master has not before visited 
in his business. Is the employment that of public or of private 
carrier? 

2. A railroad company offers by advertisement to carry 
a car load of goods and provisions from Iowa City to South 
Dakota sufferers, provided the merchants and others of the 
city contribute sufficient goods to load a car. In case the 
goods thus contributed are destroyed by accidental fire while 
in transit, is the carrier liable to any one? Would there be 
any liability in such case if the destruction was through negli- 
^nce of the carrier, and if so to whom? 
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3. Is a railway company liable to a passenger traveling 
on a free pass for loss of his baggage accepted by it and 
destroyed by accidental fire without carrier's fault? 

4. The master of a steamboat accepts and imdertakes to 
carry a package of money between two points on his usual 
route. The owners of the vessel have not authorized that 
kind of business and receive no compensatipn. Are they 
liable for loss of the money through negligence of the master? 

.6. Goods in hands of express company for transporta- 
tion are destroyed in a railroad accident. Can owner of goods 
recover from railway company, and will it be any defense that 
by contract between express company and railway company 
the latter is not liable to the former for loss of the goods? 

6. In case of accident by reason of breaking down oj 
bridge, passenger on railway train is injured, and his baggage 
damaged. Will proof by railway company that it was not in 
any respect negligent relieve it from liability for personal 
injuries, or for loss of baggage, or for both? 

7. A trunk marked "Jordan & Co. Tailors Samples'* 
is checked by a railroad company for a traveling salesman of 
the firm. Is the railroad liable for the loss of the trunk in 
absence of negligence? 

8. A passenger on a railway train takes satchel into 
sleeper owned and operated by separate company, and gives 
it to porter, who places it under a berth. When passenger 
gets out next morning satchel cannot be found. Is railway 
company liable? 

9. It is the habit of a river steamer to take goods left at 
its landing place, no regular warehouse being provided for its 
business. Goods left there during the day to be put on board 
the boat which is expected during the night are stolen without 
fault of the agent of the steamer. Is the owner of the steamer 
liable? 

10. A person desiring to send a valuable diamond ring 
by express finds that the rate will be high on account of the 
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value of the article. He therefore conceals the ring in a 
cavity cut in a book, which is wrapped and sent in that form 
without any statement of value. Can he recover for loss due 
to theft by agent of carrier? 

11. A grain buyer asks agent of railway company to 
furnish cars for transportation of wheat ready for shipment. 
The railway company is unable to furnish cars for a long time 
on account of prior calls for cars, and the total inadequacy of 
supply of grain cars for its traffic. Is the railway company 
liable in damages? 

12. Would it make any difference in the last case if the 
railway company neglects to furnish cars to this shipper in 
order to supply competing shippers whom it wishes to favor? 

18. Would it make any diflEerence, under paragraph ii, 
that the agent definitely promises cars at a certain time but 
they are not furnished, owing to the stress of previous busi- 
ness? 

14. The carrier having posted in his office a schedule of 
rates, a shipper delivers goods for transportation without any 
rate being agreed upon. The schedule rate is charged 
consignee at end of transportation, but by contract between 
consignee and consignor the latter is responsible for charges. 
Can consignor recover from carrier any excess over reason- 
able rates paid by consignee? 

16. Goods are destroyed by railrond accident due to land 
slide in a cut, caused by rains. Is carrier liable? 

16. Would liability in last case be the same if land slide is 
started by the operation of another company in building a 
track above that of defendant? 

17. Would liability be the same as in paragraph 15 for 
loss occasioned by avalanche of snow? 

18. Fruit shipped from California in the fall is delayed 
several days by reason of a wreck not due to carrier's negli- 
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gence, and goods thereupon injured by unexpected frost, 
which injury would not have happened but for the delay. Is 
carrier liable? 

19. The propelling shaft of a steamer being accidentally 
broken without negligence, the vessel becomes unmanageable 
during a storm, and is driven upon rocks, which could have 
been escaped but for lack of propelling power. Is the owner 
liable for damage to goods due to the accident? 

20. Striking miners being commanded to desist from dis- 
order and destruction of property on a penalty of being sup- 
pre9sed by the military authorities, organize themselves under 
officers, arm themselves and attack a train bringing an armed 
company of soldiers sent to suppress the disorder. Is the rail- 
way company liable for the destruction, under such circum- 
stances, of good which it is transporting on the same train as 
common carrier? 

21. A box containing glassware of fragile nature is 
delivered to carrier without any information as to contents. In 
consequence of such handling as would not be improper in 
case of ordinary merchandise, the ware is damaged. Is the 
carrier liable? 

22. Animals loaded in a car are during transportation 
allowed to go without food or water, and by reason of vicious- 
ness, aggravated by this cause, some are injured. Is the 
carrier liable, there being no special contract as to feeding and 
watering? 

23. Would it be difiEerent in the last case if the suffering 
of the animals had been increased by reason of delay in trans- 
portation? 

24. What would be the rule, under paragraph 22, if there 
was a stipulation that the shipper should send some one on the 
train in charge of the animals? 

25. A bill of lading stipulates for the delivery of the 
goods to the consignor or order. Afterward by letter the 
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consignor directs the carrier to deliver the goods to A B, but 
he has in the mean time endorsed the delivery and bill of 
lading to C D, who has advanced money thereon. Will 
delivery of the goods to A B exonerate the carrier as against 
CD? 

26. A bill of lading for delivery of goods to consignor or 
order, is endorsed with consignor's name by a clerk who has 
no general or specific authority to endorse bills of lading, and 
is transferred by him to a bank which afterwards transfers to 
a commission merchant who makes advances on the strength 
of the bill. Will delivery to such commission merchant 
relieve the carrier from liability to the original consignor? 

27. A car load of agricultural implements reaches desti- 
nation during the night, and is side-tracked ready to be un. 
loaded by the consignee next day. During the night the car 
and contents are destroyed by accidental fire without fault of 
the carrier. Is the carrier Hable? 

28. Goods are delivered to a railway marked to a point 
not reached by the railway, but involving transportation from 
a point on its line by steamer to the point of destination. The 
goods are unloaded by the railway into a freight depot used in 
common by the railway company and the steamer company. 
Before they are taken on board the steamer they are destroyed 
by accidental fire without negligence. Is the railway 
company liable in the absence of any express stipulations? 

29. J. B. Young & Co., an old firm in the lumber busi- 
ness, being rated high by the commercial agencies, a person 
by the name of J. B. Young, not a member of the firm, com- 
mences to do a notion business under the same firm name, and 
orders wall-paper from X & Co. in the firm name, using 
letter-heads of the lumber firm which he had fraudulently pro- 
cured for that purpose, and explaining to X & Co. that the 
firm has been compelled to take an old stock of stationery and 
wall-paper in payment of a debt, and wishes to fill it up for 
the trade. The wall-paper shipped under this order is delivered 
by the carrier to the pretended firm of J. B. Young & Co. on 
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the representation of J. B. Y. that it has been ordered by him. 
The firm selling the wall-paper does so on the faith of the 
financial rating of the lumber firm, no other ^rm of that name 
being reported by the commercial agency. Can seller recover 
from the carrier? 

30. A wreck due to burning of a bridge by tramps with- 
out carrier's fault, causes destruction of one car-load of wheat 
and detention of other car-loads on the same train. The 
bridge is repaired, and grain not destroyed comes forward as 
soon as practicable— say within 24 hours — but diuing the 
delay the price has greatly declined. What is liability of raiL 
road company as to wheat destroyed and to that delayed, 
respectively? 

31. The custom in case of shipment by sea being that 
goods shall be stowed below deck unless there is stipulation 
to the contrary, and there being no such stipulation on the 
face of the bill of lading, will the carrier be allowed to prove 
such an arrangement by parol evidence for the purpose of 
relieving himself from liability for damage to the goods by 
water, due to their being stowed above deck? 

32. Under a contract between A and B for the sale of 
100 tons of copper ore, A loads a quantity of ore upon a 
vessel for transportation to B, receiving a bill of lading describ- 
ing the ore as 100 tons, and of a quality corresponding to the 
contract of sale. On delivery of the ore to B it appears that 
there is not the quantity mentioned in the biU of lading. Can 
the carrier avoid liability to B by showing that it did not 
receive the amount of ore mentioned? Will the rule be 
affected by the fact that {a) the ore is paid for by B before 
it was loaded, or (3) that it is paid for by B' on receipt of 
the bill of lading made out to A or order, and endorsed to B? 

83. In case the ore is paid for by B on receipt of biU of 
lading, as in last paragraph above, can he hold the carrier 
liable because the grade of ore delivered is inferior to that 
mentioned in the bill of lading and required by the contract of 
sale? 
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84. By collusion between railway agent and shipper, bill 
of lading is issued for goods, no part of which is delivered to 
the carrier, and this bill is transferred for value to an innocent 
purchaser. Can he recover from carrier for failure to deliver 
goods described? 

85. Will posting notice that carrier will not be liable for 
loss by accidental fire exempt him from such, liability without 
other evidence of assent by shipper to such stipulation? 

86. Will the rule in the last case be the same if the ship- 
per knows that such notice is posted without expressly assent-* 
ing? 

87. Can earner by express stipulation m biU of lading 
limit its liability for loss due to thefts committed by its agents, 
the rate of freight being made less in consideration of such 
stipulation? 

88. Will stipulation in biU of lading for a piano, that 
carrier will not be liable in case of loss or damage beyond 
$ioo, which it is agreed by the parties is the value of the 
instnunent, relieve the carrier from greater liability where the 
loss is due to negligence? 

89. Will a notice brought to shipper's attention by an 
express company that it will not be liable, in case of loss of any 
package, for more that $50, unless the value of the package 
is declared to the company, relieve the carrier from liability 
for the actual value of the package in excess of $50, where the 
loss is due to the negligence of carrier's agents? 

40. Ooods being delivered to a carrier marked to a 
ppint beyond its line, and being injured in the hands of a con- 
necting carrier to which the first carrier has delivered them 
for transportation, can the first carrier beheld liable? 

41. Will a contract with the first carrier limiting its lia- 
bility inure to the benefit of the second carrier by way of 
limitation of its liability to the shipper? 
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42. In case goods are delivered by carrier in damaged 
conditioni need shipper prove in first instance that they were 
in sound condition when delivered to the carrier? 

48. Where bill of lading exempts carrier from liability 
from loss by fire, and carrier shows by way of defense in an 
action for failure to deliver the goods that they were de- 
stroyed by fire, need he, to make out his defense, also prove 
that neither thefire nor the loss therefrom were due to his 
negligence? 

44. On proof of delivery to one carrier for transportation 
over the lines of successive carriers, and failure of last carrier 
to deliver goods to consignee, is cause of action made out 
against last carrier for loss of goods? 

45. Does the same rule as in last case apply in regard to 
damage to the goods? 

46. Goods being transported by carrier to destination and 
delivered to a person not entitled to them, without freight 
being paid, can owner of the goods who recovers them from 
the person to whom they were wrongfully' delivered be com- 
pelled by carrier to pay frieght? 

47. Can carrier recover freight where goods are destroyed 
in transit by public enemy? 

48. Is carrier entitled to freight where goods become 
worthless in transit by natural decay? 

49. Three car-loads of machinery for a mill are shipped 
imder one bill of lading. Consignee accepts first car-load, 
supposing other two are to be delivered. Carrier fails to 
deliver balance, which has been destroyed by act of God. 
Can carrier recover ^{? rata freight from consignee? 

60. Is the carrier liable for injury from negligence of 
servant to one who is riding free on invitation of conductor? 

51. Would it make any difference in last case that the 
train is a freight train on which passengers are not allowed 
to ride? 
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52. An accident to a passenger train happens by reason 
of negligence in failing to properly inspect the track. Is the 
carrier liable for such injury to a tramp who is concealed under 
the car stealing a ride? 

58. Under the same circumstance as in the last question 
is the carrier liable for injury to a brakeman on the train? 

54. Under the same circumstances as above is the carrier 
liable for injuries to a person who is attempting to secure 
transportation on a non-transferable ticket issued to another? 

55. May the passenger carrier grant to one baggage 
transfer company the exclusive privilege of soliciting business 
from passengers on the train, refusing to transport agents of 
other companies seeking to solidtthe same business? 

56. Aside from any statute on the question, is a railway 
company liable for injuries to passengers from an accident 
due to the fact that the cars are heated by stoves, it heing 
conceded that other equally efficient and less dangerous 
methods of heating are practicable and in use on some roads? 

6T. A railway company having purchased an engine from 
a reputable manuf actiu'er, an accident occurs by reason of a 
flaw in one of the wheels not discoverable on reasonable 
inspection. Is carrier liable for injuries to passengers result- 
ing from such accident? 

58. The ticket agent of a railway wrongfully causes the 
arrest of a person who has bought a ticket for passage, upon 
the charge of passing a counterfeit bill, the agent acting in 
good faith but under mistake. Is the railway company liable? 

59. The brakeman on a railway train wrongfully ejects a 
passenger under the mistaken belief that he has not paid his 
fare. It being agreed that the authority to .eject passengers 
for this cause rests with the conductor, and not with the 
brakemen*; and that in this case the ejection was without 
authority from the conductor, is the carrier liable? 
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60. Would the carrier be liable in a case diflfering from 
the preceding one in that the person ejected was a trespasser 
attempting to ride without payment of fare? 

61. Will the carrier be liable for injmies to a passenger 
getting off a car while in motion ? Will it make any difference 
whether the passenger is directed to get off by a brakeman, 
or by a fellow-passenger, or jumps off to avoid supposed 
impending danger? 

62. A child six years of age traveling in company with 
its father is allowed by the father to stand on the platform, 
from which it falls while the train is in motion, causing an 
injury. Can it recover? 

63. Can the carrier by stipulations in a free pass limit its 
liability to a passenger with reference to injury from negli- 
gence of its etnployees? 

64. By mistake of ticket agent the ticket sold to the 
passenger does not entitle him to transportation on the train 
on which he desires to ride. Notwithstanding an explanation 
by him to the conductor of the mistake, he is ejected from 
the train for not having a proper ticket. Can he recover 
damages for such ejectment? 

66, The passenger having offered for his passage a non- 
transferable ticket issued to another person, the conductor 
stops the train to put him off. He thereupon tenders the con- 
ductor money in payment of his fare to next station, a shorter 
distance than he at first sought transportation for. If con- 
ductor ejects without accepting this fare is carrier liable? 

66. While dismounting from a train passenger has his leg 
broken. What proof would be sufficient to make out a frima 
facie right to recover damages therefor from the carrier? 

Emlin McClain. 
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HYPOTHETICAL CASES IN THE LAW OF 
CHATTEL MORTGAGES. 

1. A being indebted to B in the sum of $200.00, it is 
agreed between them that B shall take a team belonging to 
A in extinguishment of the debt, but that if in one year A 
shall pay to B $200.00 with interest, he shall have the team 
back. Is this a chattel mortgage? 

2. A lease of realty provides that the rent shall, when due, 
become a lien upon the tenant's household goods including those 
exempt from execution. The lease is recorded among instru- 
ments afEecting realty. Will a piu'chaser of a portion of the 
household goods from the tenant take subject to the lien of 
rent then due? 

3. Does a recorded chattel mortgage upon a growing 
crop have priority over a subsequent conveyance of the realty 
to one having no actual notice of the mortgage? 

4. A owns premises used as a steam flouring mill, and cov- 
ered by a real property mortgage to B. A then purchases 
from C a steam boiler, giving to C a chattel mortgage there- 
on for part of the purchase price. The boiler is afterwards 
put in the building by way of a permanent annexation. B 
having foreclosed his mortgage and bought in the property 
thereunder, can C reclaim the boiler under his chattel mort- 
gage? 

5. In the preceding case could B, without having fore- 
closed his mortgage, prevent C from retaking the boiler un- 
der the chattel mortgage? 

6. In the case referred to in . the last two paragraphs, 
would the rights of the parties be the same if B's mortgage 
on the realty were executed after the annexation of the boiler, 
Ihe chattel mortgage being on record? 

7. In April a tenant gives a chattel mortgage on the crop 
of corn to be raised by him the ensuing summer upon the 
leased premises, the crop being as yet unplanted. After 
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planting the crop the tenant gives another mortgage on the 
same crop. Does the second mortgage have priority over 
the first mortgage, which was duly recorded when given? 

8. Does a recorded mortgage upon a crop to be planted 
constitute a valid lien as against a purchaser of grain threshed 
and sold on the market which is the product of such crop? 

9. A mortgage being given upon a stock of goods and 
all additions thereto, and being duly recorded to secure an in- 
debtedness due in three years, the mortgagor at the expira- 
tion of two years and after the stock on hand at the time of 
the first mortgage has been entirely disposed of and replaced 
by other stock, gives a second mortgage. Which of the two 
mortgages takes priority, the stock having in the mean time 
remained in the possession of the mortgagor in accordance 
with stipulations in the first mortgage? 

10. A having given an absolute bill of sale of chattels 
which is duly recorded, the possession remaining, however, 
unchanged, subsequently gives a chattel mortgage upon the 
same property. The goods, being delivered to the mort- 
gagee, are claimed by the vendee under the bill of sale. Will 
the mortgagee be allowed to show by parol evidence that the 
bill of sale as between the parties was intended only for se- 
curity? 

11. If in the last case mortgagee is allowed to show the 
character of the bill of sale, can the vendee assert as against 
the second mortgage a lien to the extent of the indebtedness 
intended to be secured by such instrument? 

12. A bill of sale absolute in terms being given from son 
to father, will parol evidence be admissible to show that the 
only previous conversation between them with reference to 
the matter contemplated the execution of an instrument for 
the purpose of securing a debt? 

13. A mortgage covers "one team of bay horses four 
years old." Can parol evidence be introduced as between the 
parties to identify the property ? 



HYPOTHETICAL CASES ON CHATTEL MORTGAGES. 19 

14. Is the mortgage mentioned in the last case enforce- 
able against the purchaser of the property without actual 
notice of the mortgage, it being, however, duly recorded; and 
is parol evidence admissible as against him to show that the 
mortgagor owned such a team as that described in the mort- 
gage and that it is the same team sold to such purchaser ? 

15. Is a mortgage of " ten head of fat cattle " valid as be- 
tween the parties upon proof that the mortgagor had only 
ten head of cattle at the time and that they were the animals 
intended to be covered by the mortgage ? 

16. A mortgage is given on 20 acres of wheat to be 
grown by mortgagor on certain described premises. There 
being no wheat planted at the time the mortgage is given and 
a field of 40 acres being subsequently put in on said premises 
for the season next following the execution of the mortgage, 
what objections can be made to the validity of the mortgage 
on the part of a mortgagee of the whole crop ? 

17. A chattel mortgage being given to secure an indebt- 
edness of $500.00, the parties subsequently cancel the same 
and the notes secured thereby, and execute a new note and 
mortgage for $1,000.00, including the original and other 
indebtedness. In the meantime a second mortgage has been 
executed. Does the second mortgagee take subject to the 
whole or any portion of the indebtedness secured by the last 
mortgage ? 

18. One who is engaged in the stock business borrows 
money to invest in live stock in his business, giving to his 
lender assurance that in case he becomes involved in difficulty 
he will secure such lender by chattel mortgage upon the stock 
purchased by his money. Fearing that his property may be 
attached for other debts the borrower executes a chattel 
mortgage to the lender on all his live stock, a portion being 
animals bought with the borrowed money, and gives this 
mortgage to the recorder for registration, advising the lender 
of what he has done, but before the letter containing this 
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information has reached the lender the stock is attached for 
other debts. Does the chattel mortgage take priority over 
such attachment P 

19. A gives a chattel mortgage on property actually be- 
longing to B, which mortgage B ratifies. Subsequently B 
gives a chattel mortgage on the same property. The mort- 
gage by A being duly recorded does it take priority over 
the mortgage by B.'^ 

20. A mortgage being given on a growing crop of corn 
the mortgagee enters upon the land by the consent of mort- 
gagor and tills the corn and does all that is customary in the 
care of it. Before it is harvested the mortgagor sells the 
premises to one who has no actual knowledge of the facts. 
The mortgage not being on record, does the purchaser of 
the realty take priority over the mortgagee? 

21. A being owner of a team which he has hired to B for 
the season, executes a chattel mortgage thereon to C, and 
afterwards sells the same to D. The mortgage not being re- 
corded, does D have priority over C? 

22. A executes a mortgage upon chattels to B, which 
mortgage, not being recorded, he executes a second mort- 
gage on the same chattels to C, who has no actual notice of 
the first. B thereafter succeeds in getting his mortgage on 
record before C's mortgage is recorded. Which of the mort- 
gages takes priority? 

23. A, living in Johnson county, gives a mortgage upon a 
team of horses which is there recorded. He then removes 
the team to Kansas, and after living there six months, sells to 
a purchaser who has no actual notice of the mortgage in 
Iowa. Does the mortgagee lose his lien as against such pur- 
chaser? 

24. A and B, residing in Johnson county, carry on a part- 
nership business in Cedar county. A chattel mortgage on 
the stock belonging to the partnership is executed at their 
place of business and is recorded in Cedar county. Is such 
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mortgage valid as against attaching creditors who have no 
actual notice thereof until after levy? 

25. A mortgage on household goods being properly exe- 
cuted and recorded in Cedar county, where the owner re- 
sides, the goods are afterwards brought to Johnson county 
and sold at auction by William Jones, auctioneer, the articles 
of property being delivered by him to the respective purchas- 
ers. Can the mortgagee recover damages against such 
auctioneer for conversion ? 

26. A lot of hogs, covered by chattel mortgage, duly 
recorded in Johnson county where the owner resides, are by 
him shipped to a commission merchant in Chicago who makes 
advances on the bill of lading. Does the chattel mortgage 
have priority over the claims of such commission merchant P 

27. A retail merchant, being indebted to the wholesale 
dealer from whom he has purchased goods, secures extension 
of time on the representation that he has no other consider- 
able outstanding debts. In fact, he is indebted to a large 
amount to a relative who has advanced him money to be used 
in the business. After the extension of time is secured the 
debtor executes a chattel mortgage to his relative for the 
amount of his advances. Is such mortgage void as to the 
general creditor ? 

28. Would it make any difference in the case last above 
if the general creditor had secured judgment on his claim 
before the mortgage was recorded ? i 

29. A debtor in embarrassed circumstances make a gen- 
eral assignment under the laws of Iowa. Can an unrecorded 
chattel mortgage be enforced as against the assignee ? 

30. A executes to B a chattel mortgage intended by both 
parties as a fraud upon A^s creditors and not as security for a 
bona fide debt. C proceeds to foreclose against the property 
an unrecorded mortgage thereon, executed prior to B's mort- 
gage. As between B and C, which has the better claim ? 



22 THE LAW BULLETIN. 

31. The property of the debtor being levied on under 
execution and sold at sheriff^s sale to the judgment creditor, 
does he take priority by his purchase over a chattel mortgage 
which was executed before his levy and put on record between 
levy and sale ? 

32. A general creditor, having heard by rumor that his 
debtor has given an unrecorded chattel mortgage, sues out 
an attachment and causes the writ to be levied upon his 
debtor's property. Does he thereby acquire a lien prior to 
that of the unrecorded mortgage on the same property ? 

33. How would it be in the case last above if the first 
information with reference to the unrecorded chattel mortgage 
is that which is given to the sherifE when he is about to make 
a levy on the property? 

34. A merchant gives to his creditor a chattel mortgage 
upon his stock on hand and all future additions thereto, with 
the stipulation that the mortgagor shall retain possession, and 
with the private understanding that it shall not be recorded, so 
that the merchant may acquire a larger stock of goods and 
thus make the creditor more secure. Is such mortgage valid 
as against one who extends credit to the merchant on the 
faith of his stock and without knowledge of the mortgage? 

35. A gives to B a chattel mortgage which is duly 
recorded but which is actually without any consideration, the 
intention being to thereby induce creditors not to levy upon 
the mortgagor's property covered by such apparent mortgage. 
Subsequently the mortgagee himself proceeds to foreclose 
such mortgage. Has the mortgagor any defence? 

36. A gives a mortgage to B to secure a pre-existing 
debt. He then gives a mortgage to C to secure another pre- 
existing debt. Both mortgages being unrecorded and C hav- 
ing had no notice of B's mortgage, which has priority? 

37. Mortgagor of property described as " 25 head of 
three-year-old cattle, being all the cattle now owned and kept 
by me on my farm in Johnson county, Iowa," being in pos- 
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session in accordance with the terms of the mortgage, sells 
particular animals to butchers and others, the animals thus 
passing from the reach of the mortgagee. The mortgage 
being recorded, has the mortgagee a right of action against 
the mortgagor for damages with reference to the cattle thus 
sold? 

38. The mortgagee being in possession of mortgaged cat- 
de, sells particular animals out of the lot as his own. What 
remedy has the mortgagor, if any? 

39* The mortgagee of a team sells them as his own to a 
purchaser, who re-sells them. Has the mortgagor any cause 
of action against the first purchaser from the mortgagee, or 
against the second purchaser, who still has the animals? 

40. The mortgagee assigns a note secured by the mort- 
gage to one who pays less than face value therefor, taking 
it, however, in due course of business before maturity and 
without notice, by usual endorsement. In an action by the 
purchaser of the note to foreclose the mortgage, can the 
mortgagor set up the defence that he was induced to sign 
the mortgage by the representation and under the belief that 
he was simply signing a receipt for the property, which he 
had just bought from the mortgagee and for the purchase 
price of which the mortgage was given? 

41. Mortgagor, on the day when the secured debt be* 
comes due, tenders the amount thereof to the mortgagee, 
who refuses to accept, claiming to be absolute owner of the 
property by virtue of transfer from a third person. In an 
action of replevin by mortgagor to recover possession, can 
mortgagee assert title under the mortgage. 

42. Where mortgagor has, on the maturity of the secured 
debt, tendered the full amount thereof to mortgagee, is it nec- 
essary for him to show in a subsequent action of replevin for. 
the property that he has kept the tender good? 

43. Mortgagee, having seized the property after forfeit- 
ure, has the same offered at auction to highest bidder in ac- 
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cordance with power of sale in the mortgage. An agent o£ 
his buys in a portion of the property. Can the mortgagor 
subsequently redeem the property thus bid in by mortgagee? 

44. A mortgage being given upon three horses, two of 
them are sold under the mortgage for a sum which is suffi- 
cient to cover the amount of the mortgage debt, interest and 
costs. Immediately thereafter the person making the sale 
proceeds to offer and sell to the highest bidder the third 
horse. The amount received for the third horse being offer- 
ed to the mortgagor, who refuses to receive it, can he recov- 
er the animal by replevin from the purchaser? 

Emlin McClain. 



DOWER IN IOWA. 

The ordiance of 1787 for the government of the "North- 
west Territory," had the following among its provisions: 
"That the estates both of resident and non-resident proprie- 
tors in the said territory, dying intestate, shall descend to and 
be distributed among their children and the descendants of a 
deceased child in equal parts; the descendants of a deceased 
child or grandchild to take a share of their deceased parent in 
equal parts among them; and when there shall be no children 
or descendants, then in equal parts to the next of kin in equal de- 
gree; and among collaterals, the children of a deceased brother 
or sister of the intestate shall have, in equal parts among them^ 
their deceased parentis share; and there shall in no case be a 
distinction between kindred of the whole and half blood; 
saving in all cases to the widow of the intestate her third ^rt 
of the real estate for life^ and one third part of the personal es- 
tate."^ The ordinance contains no other provision relative 
to dower than as above quoted. 

In O^Farrallv. Sinflot^ 4 Iowa, 381, the court expresses 
the opinion that the ordinance of 1787 carried the common 
law into Iowa, and the repeal of all other statutory provisions 
relative to dower by the legislature, in 1843, left the ordinance 
in force in the territory in respect to this estate. 

1 Code of '61, 483. 
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By the act of Congress organizing the territory of Michi- 
gan, approved January ii, 1805, the people of that territory 
were given " all and singular the rights, privileges and advant- 
ages granted and secured to the people of the territory of the 
United States northwest of the river Ohio by the said ordin- 
ance."^ And in the organic act of Wisconsin, approved April 
20, 1836, Congress provided for the people of the territory 
then established, which embraced the country now within the 
boundaries of Iowa, that ^< the said inhabitants shall also be 
entitled to all the rights, privileges and immunities heretofore 
granted and secured to the territory of Michigan and to its 
inhabitants; and the existing laws of the territory of Michigan 
shall be extended over said territory so far as the same shall 
not be incompatible with the provisions of this act.   "^ 
The enactments in respect to dower and descent contained in 
the ordinance of 1787 had been granted and secured to the 
people of Michigan. Hence by the organic act of Wisconsin 
they were extended to what is now Iowa. By another part 
of the organic act of Wisconsin << the rights, privileges and 
advantages granted and secured to the people of the terri- 
tory of the United States northwest of the river Ohio by the 
Articles of Compact contained in the ordinance for the govern- 
ment of said territory  *  "8 were granted to the 
inhabitants of the new territory. But the passage quoted 
relative to descent and dower was no part of the Articles of 
Compact^ and hence were extended to Wisconsin by the act 
organizing it making the rights before granted to Michigan 
rights of the people of Wisconsin. Again, when the act 
establishing the territory of Iowa was passed June 12, 1838, 
the inhabitants were granted "the rights, privileges and immu- 
nities heretofore granted and secured to the territory of Wis- 
consin and to its inhabitants."* Twice, therefore, did Con- 
gress extend to the territory of what is now Iowa the rights, 
privileges and advantages contained in the ordinance of 1787 
in respect to descent and dower, as well as the rights, privi- 
leges and advantages contained in that part of such ordinance 

lid. 614. • Id. 022. ild. 4 Code of *51. 680. 
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called the Comfact, As to its provisions respecting descent 
and dower the ordinance enacted that they should remain in 
force until altered by the legislature of the district. But the 
compact embraced in the ordinance and therein styled "Arti- 
cles of Compact between the original states and the people 
and states of the said territory^' was to remain until a change 
thereof was mutually agreed to. One of the provisions of the 
Compact stipulated for judicial proceedings according to the 
course of the common law.* This, however, cannot be con- 
strued as introducing the common law to the country for 
which the ordinance was to be law, except as to judicial pro- 
ceedings. Dower is not a judicial proceeding. 

It is very plain from the context that the provision in the 
quotation from the ordinance relative to dower was inserted to 
prevent a construction of the clauses preceding it such as 
would destroy the right of a wife of one who died intestate to 
a share in the real estate of her husband. The word "saving," 
the introductory word of the clause respecting dower, is used 
in the sense of preserving. The ordinance assumes the exist- 
ence of a known and defined estate of dower and takes a pre- 
caution to guard against its destruction through the innova- 
tion therein in respect to the descent of the real estate of one 
dying without leaving a will. If this ordinance established 
the common law dower it established it for the widows of 
intestates only. 

The first enactment by the territory of Iowa on the sub- 
ject of dower was that approved January 25, 1839. This 
statute provided that a bequest or a devise should cut oflE or 
bar a widow's dower unless she pursued the course therein 
prescribed ; and that in case she pursued the means to prevent 
the bequest or devise barring her dower, or in case her hus- 
band died intestate, she should be entitled to a one-third part 
of the real estate for life.^ This act covered all that the 
ordinance covered and more, and purported to be the exclus- 

1 Ordinance of 1787, Art. 2 Code '61, 489. • Laws of 183&^, 484 and 485. 
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ive law on the subject. Therefore this act repealed the dow- 
er provision of the ordinance.* 

The territorial legislature, by an act approved July 30, 
1-840, abolished all acts of Michigan and Wisconsin, in force 
on the fourth day of July, one thousand eight hundred and 
and thirty-eight, and by the same act declared that the repeal 
of an act should not revive any act previously in force unless 
express provision to that e£Eect was contained in the repealing 
statute.* 

Therefore, when the act of January 25, 1839, ^^* ^^" 
pealed by the act of February 13, 1843, the provision for the 
dower of the widows of intestates of the ordinance was not 
revived, and all statutory support for the estate of dower was 
swept away. The territorial legislature again, in 1845, made 
a law in regard to dower. By the 6th section of an act ap- 
proved June 10 of that year, the dower of widows was 
declared to be " as fixed by the common law."' Was there 
no dower in Iowa between February 13, 1843, and June 10, 
184S? 

The answer to this question is reached in this manner: 
The common law was brought into Iowa by its first settlers. 
The statute of January 25, 1839, supplanted the previous law 
relative to dower. The repeal of the act of 1839 by the 
statute of February 13, 1843, left the common law dower in 
force.* The common law dower existed in Iowa from 
February 13, 1843, to June 10, 184S, but its existence was 
in no degree attributable to the ordinance of 1787. 

The Code of '51 made the estate of dower a fee simple of 
one-third in value of the legal or equitable estate in real prop- 
erty which the husband had owned at any time during the 
marriage, which had not been sold on execution or other 
judicial sale, and to which the wife had made no relinquish- 
ment of her right.^ By Chapter 61 of the Acts of the 
Fourth General Assembly the common law was restored and 

iSntlLStat. Cons. §106; U.S. t. Tynen: U Wall. 88; U.S. t. Clafltn. 97U. 8. 646 
BamlltoQ ▼. Schoenberger, 47 la. 385. 
•lAws of Extra Session 1840, Cbap. 28. 
•Laws of Iowa, Extra Session 1844, Chap. 21. 
4Mathew8on t. Phoenix, 20 Fed. Sep. 281. 'Code '51, See. 1244. 
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the dower of the Code of *5i was abolished. This was in 
1853. The dower of the Code was restored by the legisla- 
ture in 1862.* The Code of '73, as construed by the Su- 
preme Court, provides a dower or "distributive share'* sub- 
stantially identical with that of the Code of '51,^ although it 
expressly abolishes the estate of dower. Samuel Hayes. 

19 6«D. Ass., Chap. 151. *Mock ▼. WatsoD, 41 la.. 141. 
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A BOOK ON THE STUDY OF CASES. 

Professor Wambaugh has in press a volume entitled "The 
Study of Cases," which is largely the result of the courses in 
case-study given at this university in the last two or three 
years. It opens with a general view of the subject, the 
chapters of this introductory portion being entitled: How to 
Study Cases; How to Find the Doctrine of a Case; Cases 
Involving Several Questions; How to Write a Head-Note; 
How to Criticise Cases; Combining and Comparing Cases; 
The Growth of Legal Doctrine; and The Importance of Un- 
written Law. Then follow numerous cases for study. 

The general purpose of the volume is to teach students to 
state cases, to detect dicta^ to write head-notes, and to dis- 
cuss authorities. While the volume is intended to be used as 
the basis of an independent course in case-study, it also sup- 
plements other courses by compelling the student to study 
carefully many cases on contracts, torts, and other subjects. 

The volume will contain about three hundred pages. It 
will be published by Little, Brown, & Co., of Boston. 

RECENT CASES. 

On contracts in restraint of trade, and on injunctions to 
prevent breach of contracts, see Sternberg v. O'Brien, 22, Atl» 
348 (N.J. Chancery, i89i),s. c. 33 C. L.J. 224, 227, note. 

On contracts intended to cause a post-office to be retained 
in a certain part of the city, see Woodman v. Innes, 27 Pac. 
125 (Kansas, 1891). 
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CLASSIFICATION OF THE LAW.i 

In considering the proper purpose of classification, it may 
be first suggested that the object is not to determine what the 
law is. Classification will furnish a map from which the rela- 
tions of parts may be seen and thus it will assist in the deter- 
mination of controverted questions; but, primarily, it deals only 
with what has been decided and simply seeks to arrange such 
matter in convenient form for comprehension and retention. 
The law has been built up on other lines. It exists for other 
reasons. Classification must yield to the facts as they are and 
do the best that can be done in bringing them into symmetri- 
cal relations. 

Therefore it is apparent that no system of classification of 
any practical utility can be devised which shall be suitable to 
more than one legal system. Distinctions which may be im- 
portant in one may be of no consequence in another. Thus as 
between the civil and the common law there are some points 
of analogy, but, at the same time, the differences are so great 
that no common classification descending to any degree of 

1 At the annnal meeting of the American Bar Aflfloclation In 1890, a special committee 
was appointed on claflsiflcation of the law, conaistlng of Wm. B. Hornblower of New York 
City, Bmlin McClain of Iowa City. Charles Theodore Ruseell, Jr., of Boston, and B. T. 
Merrick, Jr., of Kew Orleans. By direction of the committee a report was prepared by 
Mr. HcClain and snhmitted to the Association at its meeting in Boston last Angust, the 
principal portion of which is here given, as it will appear in VoL 14 of the Reports of tbe 
American Bar Association. 
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particularity is attainable. It is true that some notions of 
classification developed by the civilians have been adopted as 
applicable to our system, but it will be found impracticable to 
carry out the civil law classification to a point where it will 
harmonize with the divisions of subjects recognized by writers 
on the common law. 

Moreover, a system of law does not develop symmetrically 
from 'age to age. What has once been a mere offshoot may 
become a principal branch, while other branches dwindle in 
proportion, or, perhaps, entirely lose vitality and die out, so 
that a re-arrangement may become necessary. Again, differ- 
ent classifications, each having its peculiar merits, may be 
made by persons taking different points of view. These will 
not be harmonious, and a choice between them will be a mere 
matter of judgment on which it would be difHcult at once to 
agree. 

The object, therefore, to be sought is not merely a classifi- 
cation which shall be sufficient for the time being, and satisfac-* 
tory to those who make it, but one which shall be in harmony 
with the spirit of the law as it grows, and shall prove not only 
acceptable to all who take the pains to comprehend that spirit, 
but also adaptable to different stages of development. For 
this purpose it should take cognizance of the history of the 
law, for thus lines of growth may be recognized and the direc- 
tion of change anticipated; but the mere casualties of growth, 
depending upon extrinsic causes, cannot be made the basis 
of classification, which, to be of any value, must have regard 
to that which is inherent, and, therefore, permanent. If such 
a classification can be secured, it will not only be of great 
assistance in understanding the expression of the law as it is, 
but will have great influence upon its future development and 
will soon become embodied in the mass of legal literatiu^e so 
as to be practically unchangeable. 

These considerations will show that it would be preposter- 
ous for any man or any set of men to originate and bring into 
use, of their own volition, any original arrangement of the law. 
It would be highly inexpedient to attempt to introduce any 
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original scheme, however ingenious or satisfactory it might be 
from a theoretical standpoint, or to employ in the arrange- 
ment newly coined terms which have not already received 
some recognition. All that it is hoped to do, and all that it 
would be, perhaps, expedient to do, is to put into more definite 
form that which has received some sort of general acceptance, 
and secure for it adoption by those who have occasion to con- 
sider the parts of the law in their relations. To this end an 
effort will be made to employ only terms which are, at least 
to some extent, already in vogue, hoping, by accurately spec- 
ifying the connection in which they are employed, to secure 
for them more definite meaning and more technical use. 
Seeking, therefore, such light as has been thrown on the sub- 
ject by reputable writers, for the purpose of discovering what 
general arrangement, if any, has been recognized by them, 
plans of arrangement more or less complete and comprehen- 
sive proposed by various authors from Lord Hale down to the 
present time have been considered. A list of such works as 
have been referred to, and are deemed important, is given in 
the Appendix to this report. 

On reflection it will be found that there are two principal 
objects of classification. First, an orderly arrangement of the 
law which shall enable the human mind to comprehend it as a 
whole, the parts or divisions being homogeneous and bearing 
definite relations to each other, so that any question which 
arises for consideration or decision may be referred to its pro- 
per division and placed in connection with cases having points 
of true analogy; second, a convenient cataloguing, as it were, 
of the principal topics of the law, each with a well recognized 
title, under which the authorities may be collected and which 
shall serve as a key to them when search for precedents is to 
be made. These two objects are not neqessarily consistent, 
and it will be found that they are not practically so. The first 
is of- greater importance to the jiuist, the teacher and the stu- 
dent. It relates to comprehension. The second is of primary 
importance to one who desires a guide through the immense 
mass of legal literature, a clue especially to adjudicated cases 



4 THE LAW BULLETIN. 

in point, therefore, to the judge and the lawyer. So diflFerent 
are these two objects that those who feel the importance of 
the one are apt to ignore the necessity of the other. So dis- 
tinct are they that familiar terms in the one are likely to be 
unknown in the other. The division of law into public and 
private, or substantive and adjective, or of rights into those 
in rem and those in -personam is well known to theoretical 
jurists, and yet a lawyer would seldom make use of any such 
division in seeking the topic under which the subject which 
he is investigating is to be found. Such beads are not, and 
cannot be, used in digests or indexes. On the other hand, 
such titles as Abatement, Banks, Continuances, and Instruc- 
tions are heads under which precedents are very commonly 
arranged, but no such divisions would be found in any theo- 
retical classification. It is evident that the theoretical divis- 
ions are too general for practical use, and that the practical 
arrangement of topics for encyclopedias, digests and indexes is 
too limited for the purposes of the jurist. 

It would seem, therefore, that two classifications are neces- 
sary and that the second, which shall furnish a well defined 
list of topics or heads under which points decided by the 
courts may be arranged for convenient reference, is of the 
more general importance, but the second classification, instead 
of being as it now is, haphazard, and largely according to 
each man's taste or judgement, ought to have definite rela- 
tions to the first so that it may be theoretically satisfactory, 
while- at the same time its terms are such as are well known 
so that they may be generally accepted. The advantage that 
would result from the adoption of such a classified list of sub- 
jects, each of which would have a recognized scope, can at 
once be seen. The mass of legal literature is so great that 
without such arrangement large parts of the matter are almost 
entirely inaccessible and much time is required in the search 
for that which is placed under different heads by the respec- 
tive authors and compilers whose works it is necessary to con- 
sult. 

With reference to this arrangement of topics, as well as 
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the theoretical classification as above suggested, it is abso- 
lutely necessary to conform as nearly as may be to existing 
usage. An arrangement which is to meet the needs of busy 
men must not require from them the learning of a new lan- 
guage. The best that can be done is to give more definite 
boundaries to topics the scope of which is already generally 
recognized, rejecting entirely such as are not suitable for the 
purpose, and by cross references under each subject pointing 
out where matter that might there be looked for is to be 
found. Nothing more will be attempted, however, at this 
time, than to present a sketch of what seems attainable under 
the first head. 

In seeking proper lines along which to divide the law for 
analytical purposes, one of the chief aims must be to secure 
divisions which, while together covering the whole, shall not 
overlap each other. The tendency in discussing any one 
branch of the law is to extend it beyond its proper bounds, 
and cover, in a partial way, much ground which is, strictly 
considered, in another field and can be there more thoroughly 
cultivated. For instance, the power of married women to 
bind themselves or their estates by contract may properly be 
discussed under the topic which is devoted to peculiarities or 
variations of the law due to personal status, but it will also be 
found discussed under the head of contracts and that of equity, 
as well asunder the more uncertain headings of domestic rela- 
tions, marriage and divorce, and husband and wife. So a 
writer on the special topic of railroads usually considers the 
whole law of corporations, that of agency and that of carriers, 
covering in this partial way many subjects which, in view of 
their analogies, ought to be left for separate treatment. The 
disadvantage of having the same subject treated under differ- 
ent heads is not merely the increase in volume due to duplica- 
tion, but the danger that the treatment under any one head 
shall be partial and incomplete, and that other matter on the 
same subject which has been put elsewhere may be over- 
looked. 

So little attention has been paid to this subject of classifi- 
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cation by those who have written upon topics of the law 
under the common law system, that the overlapping of titles 
is universal, and if a connected and systematic statement of 
the law is ever secured it will be found that by excluding from 
each topic subjects which are properly discussed elsewhere, 
the apparent bulk of the whole will be greatly reduced. 

Civilians, on the other hand, have been trained in a system 
where questions of analysis and classification receive great 
consideration. That system deals with legal questions in the 
abstract and does not so much concern itself with the concrete 
problems involved in specific cases. But we shall be much 
misled if we shall expect to get from them any ready made 
solution for our difficulties in classification. Their system of 
law differs enough from ours to prevent any plan they might 
agree upon from being fully applicable with us. Moreover, 
they have by no means settled among themselves some of the 
very questions which are our most serious stumbling-blocks. 
As the work of the civilians has been threshed over and over 
again by those proposing classifications for our own system, it 
may be assumed that all the matter which is available has 
already been adopted, and it will be advisable to avoid any 
reference to plans or divisions which have not received the 
sanction of some English or American writer on the common 
law. 

It will now be proper to discuss the various divisions of 
law usually made, and determine which it is desirable to retain 
and which to disregard, and also to consider their relative 
importance, and how far one can be subordinated to another. 
The following divisions will probably be recognized as 
familiar : 

As to form: —Written and unwritten. 

As to persons involved : — First, with reference to whether 
the persons are sovereign states : — International and internal. 
Second, with reference to whether the persons are sovereign 
and subject, or subjects only: — Public and private. Third, 
with reference to whether persons subject thereto have rights 
conferred and duties imposed upon them by reason of any 
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peculiar or abnormal condition, natural or artificial, which 
puts them in different relations to other persons in general 
than those which subsist between ordinary persons : — Normal 
and abnormal. 

As to the subject matter involved: — ^Rights, wrongs and 
remedies; or substantive and adjective. 

With reference to the form of the law it may at once be 
said that any division based on differences of this kind is of 
slight consequence, either in determining the theoretical 
relation ot the different subjects, or in fixing practical headings 
under which the law may be discussed. In an institutional 
treatise there wo^ld be at the outset a most important and 
interesting discussion of what law is, involving consideration 
of law in its broadest sense, the divine law, positive law, 
natural law, etc. ; with a final definition of law in the sense in 
which it is used in jurisprudence, and a statement of its nature 
and sources. It would be necessary in such connection to 
discuss whether law is a body of commands directly or indi- 
rectly promulgated by the sovereign power, or a body of rules 
or principles based on custom, reason, or general notions of 
right in accordance with which the conduct of the members of 
the body politic is judged by the sovereign power acting in its 
capacity as protector of the public welfare and arbiter of con- 
troversies which come within the scope of its control, which 
rules or principles are subject to various degrees of conscious 
and unconscious modification. In either view the distinction 
between written and unwritten law will be recognized, and the 
methods by which written law is made, and how it affects 
previous law, written or unwritten, and how it is affected by 
subsequent written law, and indeed, the whole matter of in- 
terpretation and construction, would properly be considered. 
It is believed, however, that a distinction must be taken 
between the making of written law and ordinary legislation, 
for, while legislative action is the source of both, yet the 
purposes and characteristics of the two are widely distinct. 
There seems to be no connection between a statute regulating 
descent of property, or defining and fixing the punishment of 
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a crime, and one which makes an appropriation for the erection 
of a public building and directs how the money shall be ex- 
pended, except that both are enacted by a regislative body. 

Passing, then, from form, which does not seem to furnish 
any basis of classification, we have next to consider divisions 
based upon the persons affected, and it is proper to suggest at 
once that the whole body of the law affects persons and has 
relation to subject matter so that it is impossible to make this 
distinction, between persons affected and subject matter 
involved, the basis of classification. All the law might be 
arranged under the one head or the other. 

But there are certain possible divisions having reference to 
the nature of the persons affected which it is necessary to con- 
sider. It is not important to elaborate the thought that the 
sovereign state, or the sovereign power in the state, may be 
considered as a person; such a conception is old and well 
recognized. We may, therefore, take notice of the fact that 
sovereign states may have relations to each other and that the 
sovereign power in a state may have relations to those subject 
to it, and that the subjects may have relations to each other 
not involving in any way the state and which would exist if 
the sovereign power and all dependent upon it should be 
changed. 

International law as a system of rules and principles regu- 
lating intercoiwse of sovereign states with each other has been 
denied a place as part of the law by those writers who insist 
that law is a collection of command from a superior to an in- 
ferior. But according to other views international law may 
properly be included in the body of law in the sense in which 
that term is recognized in jurisprudence; and adopting this 
view as one sanctioned by general usage, we may divide the 
law into international and internal. That which is thus desig- 
nated as internal (otherwise well known as municipal) may 
again be divided with reference to whether it concerns the 
relations between sovereign and subject, or those between 
subject and subject, into public and private. It will be seen, | 

therefore, that the division into public and private is subordinate 
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to that into international and internal. The common division 
of international law into public and private is wholly anoma- 
lous and unwarranted, the so-called private international law 
or conflict of laws, being not international law at all but a part 
of the internal law and depending entirely upon the state 
where it is to be applied. Conflict of laws will perhaps find 
no distinctive place in the classification which we are propos- 
ing, and, indeed, probably deserves none as it seems to be 
only a collection of rules having no uniformity or coherence and 
properly discussed under other recognized headings. 

Public law may be divided into constitutional law, legisla- 
tion, administration, and criminal law, including criminal 
procedure. The distinction between public and private law is 
not difficult to apply, unless it may be with reference to 
criminal law, for, while a crime is theoretically an offense 
against the sovereign and gives rise to a proceeding by the 
sovereign against the subject, yet, as a matter of fact, the 
interest of the sovereign is in many crimes recognized as 
being only that interest which a sovereign has in protecting 
the subject. But the protection which the sovereign furnishes 
the subject by criminal proceeding is a general one for the 
benefit of the whole public rather than a particular one for the 
benefit of the subject injured, and therefore, very properly, the 
criminal law is to be deemed a part of the public law, even 
though it involves the relations of subjects to each other and 
would be persistent regardless of changes in the form of 
government. 

The distinction between normal and abnormal law is a 
fundamental one. Taking the ordinary human being as typi- 
cal, those rules which are applied to his relations with others 
may be said to be normal, while any rules specially regulating 
the relations to his fellows of one who is in some respect dis- 
tinguished from them may be said to be abnormal, ^ or in the 

X The Clk&lnnaii of the committee objects to the use of the term **abnormal" on the 
groand that etymologically and by common u»age it Indicates something contrary to law 
or rule. It is, perhaps, unfortunate that an apter name for this division of the law cannot 
be suggested, but since ttie introduction of the term by Dr. Holland in his Elements of 
Jurisprudence, it has received some recognition and no better term has been proposed. 
It is to be noticed, however, that the table does not indicate that the law as to natural 
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same sense the terms normal and abnormal may be applied to 
the persons themselves whose conduct is thus regulated. This 
distinction is, perhaps, of no consequence in international law. 
It certainly is practically recognized, however, in public law, 
and, therefore, the division into normal and abnormal is not to 
be subordinated to that into public and private law, unless it 
may be for purposes of mere convenience. 

As to the third basis of classification, the subject matter 
involved, the elements of rights, wrongs, and remedies are at 
once apparent. As to rights and wrongs, they are correlative 
terms, and all law might be classified with reference to one or 
the other basis. The more common practice has been to 
classify chiefly with reference to rights, although classification 
with reference to wrongs, that is, violations of rights, has also 
been suggested. Rights and wrongs, however, are distin- 
guishable from, and may be fully considered without regard 
to the remedies which the law provides for their protection on 
the one hand, or prevention on the other. And here is 
apparent the distinction which is intended to be indicated by 
the terms substantive and adjective law. This distinction is a 
fundamental one, applicable to international law, to public law, 
and to private law. In international law the adjective branch 
is well recognized, though but very imperfectly developed. 
In criminal law' the distinction is fully taken between the defi- 
nition of crimes and the provision for their punishment; and 
in private law the adjective branch becomes a most intricate 
division which may be denominated, in general, civil procedure. 

It will thus be seen that there are several lines of division 
running through the whole subject, neither one subordinate to 
any other, rendering it impossible to construct a scheme by 
which we may have perfectly consistent grand divisions, minor 
divisions and subdivisions corresponding in any way with the 

persons is abnormal, but simply that abnormal law, that is, the law which depends npon 
pecoliar conaltions or relations of persons, has reference either to natural or artificial 
persons. In regard to natural persons the abnormality consists in their being idiots, 
lunatics, minors, aliens, etc., or husbands and wives, principals and agents, masters and 
servants, eta Nor is it indicated that these conditions or relations are abnormal, but 
only that they give rise to rights and duties as between the persons thus affected and 
others which do not exist with reference to persons not thus affected. 
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attractive tables of kingdoms, families, genera and species made 
use of in the sciences. And yet, if it be thought desirable td 
approximate such an arrangement, we may easily subordinate 
the division into substantive and adjective law to that which 
recognizes international, public, and private law, making it a 
subdivision of private law only, where the distinction is of 
greatest importance, and ignoring it in both international and 
public law. Nor will it do any particular violence to practical 
convenience to subordinate the division into normal and 
abnormal, to that between substantive and adjective, so as to 
consider these two as parts of the substantive law, for, while 
it is true that abnormality* is of importance, as already sug- 
gested, in criminal law and as now will be readily seen in 
procedure, yet in neither of these divisions is it of any such 
practical consequence as it is in the substantive law. 

The adjective law, or, as it may otherwise be called, the 
remedial law, need not for the present purposes be subdivided. 
Its description sufficiently indicates that it embraces pleading, 
practice, evidence, the law of judgments, the measure of dam- 
ages, and, perhaps, equity. One word of explanation, how- 
ever, as to equity may be necessary. An arrangement of the 
law made one hundred years ago would probably have divided 
the whole private law into two divisions, one of them embrac- 
ing the rights and procediu-e recognized in coiu-ts of law, the 
other similarly the rights and procedure recognized in courts 
of equity. A natural and logical development, however, has 
so assimilated rights at law and rights in equity that no one 
would now discuss any branch of the law without combining 
them, and in many respects they have become indistinguisha-^ 
ble. Assimilation in procedure has taken place to some extent, 
but not uniformlv. Some distinction still remains, even where 
the assimilation is most complete, between methods of trial in 
what were originally two distinct classes of cases. It is 
believed, therefore, that what is now peculiarly indicated by 
the term equity and not properly included under any other 
branch of the law will be foimd to relate to the adjective or 
remedial law, and can be there discussed. 
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As between normal and abnormal law, the latter may be 
lck)ked upon as exceptional and the former general, and, there- 
fore, in an institutional treatise it would be advisable to treat 
the normal first. It has been thought best to preserve this 
order in our arrangement, but, for the immediate purpose of 
clearing the ground for subsequent and more difficult classifi- 
cations, it is advisable to discuss the abnormal branch at once. 
The peculiarities of persons which render the law as to them 
abnormal may be those which affect natural persons so as to 
make their relations to others different from those subsisting 
between normal persons, or they may be those peculiarities due 
to the person being artificial or fictitious. The law with refer- 
ence to natural persons who are not abnormal is not the law of 
persons at all, for it is not dependent upon the nature of the 
person, but on the nature of the subject matter, and is, there- 
fore, the law of things. In the use of the term artificial person 
we have the same conception which is involved in treating a 
nation in its relation to other nations, or the sovereign power 
in its relation to its subjects, as a person, and, indeed, the state 
might be included here under the head of artificial persons 
were it not that its relations with other states and with its own 
subjects have necessarily been classified elsewhere. It may be 
s.uggested that thus looking at the law of corporations, private 
or municipal, the discussion of it should be limited to those 
rules which are peculiar on account of the nature of the per- 
son, and not extended to rules belonging to the normal law 
which are applicable to corporations and natural persons 
equally, and which do not, therefore, depend in any way upon 
the nature of the person concerned. 

The peculiarities which may render a natural person abnor- 
mal may be not the result of voluntary act, as in case of idiocy, 
or may be the result of voluntary acts more or less directly 
intended to create the peculiar condition or relation as in the 
case of husband and wife, parent and child, principal and 
agent, carrier, innkeeper. Groups of topics thus brought under 
the law of persons are distinguishable from those placed under 
the division relating to rights in personam hereafter discussed, 



CLASSIFICATION OF THE LAW. 13 

by reason o£ the fact that the abnormal conditions, even 
though voluntarily created, give rise to rights and duties with 
relation to persons in general, while rights in ^ersanam^ both 
contractual and quasi-contractual, exist against certain persons 
only. For instance, the formation of a partnership depends 
upon voluntary acts, but it creates a relationship of the part- 
ners to persons in general, not merely to some certain persons. 
It is evident, therefore, that, while the idea of status is 
involved in the classification of natural persons 'under abnor- 
mal law, as here suggested, it by no means limits the scope of 
the division. Indeed, the notion of status has so far disap- 
peared that it has become common, even in statutes, to speak 
of marriage as a contractual relation instead of a relation aris- 
ing from status. One branch of the law of status, that of 
master and servant, has in fact disappeared entirely unless we 
choose to extend status to cover relations voluntarily assumed. 
It is believed the arrangement here suggested, that includes 
in the abnormal law all classes of peculiarities and relations, 
whether natural or artificial, whether arising voluntarily or 
involuntarily, which put the persons concerned into, relations 
with persons in general different from those existing between 
ordinary normal persons, and which are not determined merely 
by agreement, but are determined by law, will be found not 
only convenient but theoretically serviceable and consistent; 
and a class of topics will thus be disposed of which has been 
considered in a confused way as between property and con- 
tract, though not completely covered by either head. For 
instance, the law of carriers is not a branch of the law of per- 
sonal property alone nor of the law of contracts alone, but the 
whole matter that is of importance under that heading depends 
on rights and duties which the law imposes independently of 
agreement, arising from the fact that the person assuming to 
undertake the peculiar business of carrier has received prop- 
erty by virtue of that undertaking. Carriers of passengers 
are usually considered in discussing the law of carriers, and 
yet they do not necessarily have possession of any property, 
and, on the other hand, neither carriers of goods nor carriers 



14 THE LAW BULLETIN. 

of passengers need have made any contract whatever in order 
to give rise to the rights and duties which the law imposes 
upon them. The fact, therefore, that carriers of passengers 
and carriers of goods have been practically discussed together 
in entire disregard of the limitations which would be imposed 
by classifications under which they have usually been arranged 
indicates that such usual arrangement has been erroneous, and 
gives countenance to the arrangement which is here suggested 
that brings them logically under a common classification by 
reason of peculiar relations toward the public. If further illus- 
stration were necessary, it would be found in the subjects of 
principal and agent, and master and servant. No book will 
be found treating either one of these subjects without running 
imperceptibly into the other. Torts of agents under the head 
of principal and agent include the same kind of torts as torts 
of servants under the head of master and servant. Under any 
classification heretofore suggested the two topics are entirely 
separate, although covering common ground. Under the 
arrangement here suggested they are side by side. While 
they ought to be kept distinct in this, that the topic of princi- 
pal and agent should be limited to discussion of the rights and 
duties resulting from the attempt of the agent to act for the 
principal in making contracts, and the topic of master and 
servant should be limited to the discussion of relations grow- 
ing out of the acts of the servant for the master otherwise 
than in making contracts; yet it is believed that the two top- 
ics are so analogous that a very close line cannot be drawn 
between them. 

There remains now for consideration the normal, substan- 
' tive, private law, and we find that further subdivision can be 
made, either by considering rights and duties as depen'dent on 
the nature of the objects with reference to which such rights 
and duties exist, or with reference to the persons against whom 
they are available. It must be clearly noticed, however, that 
the distinction dependent upon the person has no reference 
whatever to the law of persons, that is, abnormal law; the only 
question here is, considering that rights and duties pertain to 
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persons, shall we discuss them as rights and duties pertaining 
to such persons with reference to objects, or shall we discuss 
them as rights and duties pertaining to persons as against other 
persons? There seems to be a classification of the Roman 
law embod3ring this distinction, namely, that which divides 
rights into two classes, dominium and obligatio : but it is at 
once apparent that these are not two divisions, but two points 
of view. For no right can be conceived of which does not 
exist as a right against some person or persons, and it is almost 
as difficult to conceive of any right as being one which does 
not exist with reference to some thing or object, although 
here the term thing must b^ used in its broadest sense as an 
object of a right, which sense, however, is well recognized by 
the civilians and early English writers and seems only to have 
been ignored by Blackstone and those coming after him. 
Either one of these two points of view, then, of the thing with 
reference to which the right is available, or the person against 
whom the right is available, would furnish a basis of classifica- 
tion. The effort to use both bases of classifidation will neces- 
sarily lead to confusion unless carefully guarded, and the fact 
is that not only in theoretical but also in practical arrange- 
ments that very confusion has led to no end of trouble. It is 
this difficulty that has made it impossible to reconcile such 
practical heads of the law as real and personal property with 
such others as torts and contracts; the fact being that a class 
of property cannot be discussed without discussing torts and 
contracts with relation thereto, nor can torts and contracts be 
discussed without considering the property to which they 
relate. It is necessary, therefore, to recognize both of these 
classifications, endeavoring, however, to so clearly establish 
their connections that the relations of the topics under each 
may be at once comprehended, and it is also necessary to 
determine practically what portion of the field shall be con- 
ceded by way of convenience to one form of classification, and 
what portion to another, so that the topics practically agreed 
upon shall overlap as little as possible. 

Considering the law, then, with reference to the thing or 
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object involved, all such things or objects may be first divided 
into those which are specific and those which are not specific; 
specific things again being divided into tangible and intangi- 
ble; those tangible being either real property or personal 
property, and those intangible being such abstractions as pat- 
ent rights, copyrights, franchises, family rights, contract rights, 
etc. Contract rights are here included for the reason that 
there is a marked tendency to regard a purely contractual 
relation existing between two persons as a right with refer- 
ence to third persons; for instance, one who has employed a 
servant acquires not only the right to the services contracted 
for, but the right to have people in general abstain from inter- 
fering with the rendition of such services. This evidently is 
on the theory that, although as between the parties to the con- 
tract the relations are those of agreement merely and the thing 
involved is in no sense specific, yet as to persons in general a 
specific right of property has arisen, although its object be 
intangible. Mere choses in action are not to be classed with 
intangible objects of rights in any sense except that in which 
contractual rights in general, as just explained, are included. 
The thing which characterizes them as property is the power 
of transfer, but we cannot now recognize mere transferability , 
as an incident peculiar to specific property. 

Where the thing or object with reference to which the 
right exists, or with reference to which a wrong may be com- 
mitted, is not specific, it has not those characteristics which 
make its discussion convenient under the head of property. 
We think of the right to life, to freedom, to health, to reputa- 
tion, etc., only in connection with some injury or wrong, and, 
therefore, these rights not specific can best be treated in con- 
nection with wrongs relating thereto. 

Considering now rights with reference to the person or 
persons against whom they are available and the correlative 
wrongs, we find it convenient to divide them according to a 
long established classification into rights in rem^ that is, those 
available against all persons; and rights in -personam^ (or to 
use the fuller term, in persofiam cerlam) that is, rights availa- 
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ble only against certain or determinate persons.^ The first 
class may be rights with reference to specific objects, or those 
not specific, but the point of view here involved is that they 
are available against the whole world and violations thereof 
constitute torts. The second class of rights, also, may relate 
to things specific or not specific, but they arise from contract 
or quasi-contract, and violations thereof are treated as breaches 
of contract. 

The practical difficulty now to be solved is to determine 
how far torts or contracts with relation to specific things, 
whether tangible or intangible, shall be discussed in discussing 
the kind of property to which they relate, and how far they 
shall be treated as torts and contracts simply. The whole 
normal law with reference to any particular kind of property 
win involve the method of acquisition of such property, rights 
and wrongs with reference thereto, either of tort or of con- 
tract, and the method of devolution of such property. It is 
probably better to give prevailing weight to the point of view 
which takes notice of the thing with reference to which the 
right exists, so far as such thing is specific, and to therefore 
include under the various kinds of property the discussion of 
torts and contracts relating thereto, and to limit the titles of 
tort and contract, respectively, to a discussion of those rights 
and their correlative wrongs which relate to things not spe- 
cific. For instance, in discussing the nature of rights which 
may exist with reference to property, it woiild be impossible 
to avoid the discussion of interferences with those rights; for 
it is, to a considerable extent, by determining what is an 

1 TliMe terms in rem and in per§onam are in many ways objectionable. Not only are 
they terms of a foreign langoage entirely without meaning to as in themselTes, but they 
are terms of a dsssUioation of the oiTil law much more extended than the divisiona 
which they are here made to repreeent. Moreorer, they suggest analogies which are 
entirely mldeadlng. Bights in rem haye no relation to proceedings in rem^ nor to Judg- 
ments in rem, the latter two terms having apiMtrenQy some reference to specific property, 
whUe a rl^t in rem does not involre any such conception. The term in pereenam is 
equally misleading in its analogies as it would seem to indicate that the rights thus 
described are in some sense personal cr hare relation to persons as distinct from the 
other ola«« which is in no way true. NeYerthelees, the terms taken in the meaning with 
which they haye been used by dvillans and also by writers on dassiflcatlon of the com- 
mon law properly indioate the distinction here intended, and it does not seem practlca- 
ble to introduce new terms, however desirable a Change might be. 
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unwarrantable interference that the extent of the right itself is 
established. It is hardly imaginable that real property can be 
discussed without discussing mining rights, rights to Ught and 
air, licenses, and all that class of matter which has relation to 
the action of trespass; so, under the head of personal prop- 
erty, the nature of the rights which one enjoys in such prop- 
erty can hardly be understood until wrongs thereto, such > as 
conversion, are discussed. It is believed, therefore, that a 
proper arrangement will place trespass, conversion, and other 
torts to property under the head of property rather than under 
the head of torts. Similarly, there are rights arising out of 
contracts with reference to specific property, such as those 
involved in leases, mortgages, bailments, warranties, etc., 
which might be discussed either under the head of property 
or under the head of contract, but probably will be found to 
fall more conveniently under the former. 

The prominence given to the division of rights into those 
in rem and in -personam^ to the exclusion of any division with 
reference to the object of the right is doubtless due to the 
habit of looking at rights from the standpoint of actions. For 
purely accidental reasons all real actions fell into disuse and 
personal actions alone remained, that is to say, actions which 
took cognizance of violations of duty and were concerned with 
furnishing redress for breach of personal obligation rather 
than vindicating a property right. 

Torts may be arranged in classes according to the rights 
violated, but the notion of a tort is so simple that no further 
analysis is necessary here. Rights in personam^ however, are 
not so homogeneous. Such a right may arise by contract, in 
which case the entire obligation is determined by the volun- 
tary agreement of the parties; or it may arise by reason of 
acts to which the law attaches obligations without regard to 
the intention of the parties. These latter have been called 
quasi-contracts, and perhaps no better term is available, but it 
is unfortunate that a false analogy should thus be recognized 
which has so long kept the matter in confusion. Looking at 
law through the medium of common law actions, it was natu- 
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ral that they should be classed into actions ex delicto^ and those 
eoc contractu^ having in mind the general fact that recovery for 
breach of contract roust be had in an action of covenant, or 
debt, or assumpsit, while recovery of damages for tort must be 
in one of the other forms of action. This led to the erroneous 
assumption that, conversely, every obligation for breach of 
which an action ex contractu could be brought was one arising 
from contract. In thus attempting to extend the subject of 
contract to cover all cases in which recovery could be had in 
an action ex contractu (especially to include the whole ground 
covered by that anomalous form of action on the case called 
assumpsit) the doctrine of implied contract was resorted to, 
that term being made to cover not merely obligations to which 
a party had shown his consent otherwise than by words, but 
also obligations imposed by law not only without regard to, 
but even contrary to, the will of the party. We shall only 
keep a clear conception by bearing in mind that rights in fer-^ 
sonant may exist by contract or without contract. Those 
which are not contractual are still clearly distinguished from 
rights the violations of which constitute torts by the fact that 
they exist only as against certain persons, not all persons. By 
maintaining these distinctions we shaU find a proper place for 
the right to recover money paid by mistake, or received by 
one person for the benefit of another, and for the right, so far 
as recognized, to recover compensation for services rendered 
to aftother without his request. The assumption that every 
obligation enforceable in the so-called actions ex contractu is 
an obligation arising from contract has also led to the absurd- 
ity of insisting that every judgment is a contract, merely 
because the action of debt will lie thereon. 

The whole law is full of analogies, and branches the most 
distinct will be found to have marked similarities and relations. 
It is only by selecting as a basis of classification those relations 
which seem fundamental and ignoring analogies more super- 
ficial that any arrangement which shall bear the test of general 
use can be made. A few cases of departure from arrange- 
ments which have been adopted by some authors may be 
briefly noticed. 



20 THB LAW BULLBTIN. 

Nothing is said in this clarification as to primary and seoi 
ondary rights. The latter might have been included unde^ 
rights infersonam^ contracts and quasi-contracts being design 
nated as antecedent, and secondary rights as remedial. But! 
the notion of secondary rights is connected, necessarily, with \ 
that of adjective, as distinct frotn substantive law. 1 

Another analogy frequently recognized brings rights which \ 
depend upon abnormal law luider the head of rights in rem 1 
and in personam. The right of the husband to the affections 1 
and society of the wife is a right in rem, violation of which by 
a third party in alienating the wife's affections or keeping her 
apart from the husband constitutes a tort. On the other hand, 
the right of a wife to support is a right in personam against 
the husband, receiving, however, but limited recognition in 
law. It. will be found practically convenient, however, to con- 
sider together all rights and obligations depending upon ab- 
normality, whether they be those between parties to a rela*^ 
tionship, or those between the parties affected by peculiar re- 
lationships or conditions and normal persons, under the abnor- 
mal law, and ignoring the distinctions which are so important j 
in normal law. For the purpose of logical completeness, fam- 
ily relations have been mentioned in the table among those in- 
tangible, specific things as to which rights may exist, but they 
can be better discussed in connection with the discussion of 
those abnormal relations, just as contract relations can be bet- 
ter discussed, not as property, but in connection with rights in 
-personam. 

All rights, whether considered as property rights or as obli- 
gations, in rem or in personam^ may be looked at with refer- 
ence to whether they are transferable, and if so how, whether 
during the lifetime of the possessor of the right, or on his 
death. The disposition in case of death is dependent up<m 
descent, administration and wills, all classed sometimes under 
the head of probate law, which can best be discussed, it seems, 
from the standpoint of the peculiar rights and duties owing by 
and to executors and administrators, and therefore as a part of 
the abnormal law. But in discussing each class of property, 
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and rights in rem and in personam^ the question of transfer 
inter vivos and of disposition after death will be incidentally 
involved. 

Appended hereto is a table following the plan of division 
suggested in this report. 
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HYPOTHETICAL CASES IN REAL PROPERTY. 

[The following questiooB call for answers according to the law of 
Iowa. Peculiar statutory proyisionB are to be considered in most of 
them. Of course, by supposing the real property in each statement of 
fiusts to be situated in any other state, these questions can furnish an ex- 
ercise in the law of real property of such state. The student is adylsed 
to thoroughly assure himself of the solution the common law would fur- 
nish of the facts supposed before considering the effect of statutes appli- 
cable to them.] 

1. Joseph Hicks, the owner in fee simple of the lands 
therein described, made and delivered unto George Campeau 
an instrument in writing, of which the following is an exact 
copy: 

"For the consideration of $1,600 1 hereby conyey unto Greorge Camp- 
eau the following tract of land in Iowa, namely: The northwest quarter 
of section number twenty-three of township number eighty north of 
range number sixteen, west of the 5th P. M. 

April 2, 1891. JosBPH Hicks." 

What estate, if any, passed from Hicks to Campeau by this 
written instrument? 

2. In a deed from C to D of a tract of land in Iowa the 
habendum clause was in these words, "to have and to hold by 
the said grantee and his heirs forever;" after which the fol- 
lowing was inserted : "The estate hereby conveyed is to com- 
mence at my death and not before." Provided C owned the 
fee simple estate in the land, what estate was conveyed by the 
deed? Was the estate conveyed a vested interest? At what 
time was the grantee entitled to enjoy the possession of the 
land? Had the clause inserted been as follows, "this deed is 
to take effect at my death and not before," what would have 
passed by the deed? (See Leaver v Gauss, 62 la., 314.) 

3. A deed of real estate in Iowa owned by a married man 
was executed by both him and his wife as grantors; and it 
contained a covenant of general warranty purporting to be 
their joint covenant. Should there be a breach of this cov- 
enant would the wife be liable thereon? Provided the wife 
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were the owner of land in Iowa conveyed by a similar deed 
executed by her and her husband, woiild the husband be liable 
for a breach of the covenant? 

4. The husband was the owner of the land conveyed. 
The deed was executed by both husband and wife and pur- 
ported to be their joint grant. There was no express relin- 
quishment of the wife's dower or "distributive share." In the 
event the wife shoiild survive her husband, could she legally 
claim a distributive share in the land? 

5. Land in Iowa owned by a married man was conveyed 
by a joint deed of the husband and wife ; and the warranty 
therein purported to be the covenant of "the grantors." At 
the time of the conveyance the land was subject to the lien of 
a judgment against the husband; and it was subsequently sold 
to satisfy the judgment. At the time a sheriff's deed was exe- 
cuted the wife was the owner of the certificate of sale, which 
she had purchased with her own means; and consequently the 
deed conveyed the land to her. Was the wife estopped from 
claiming title under the sheriff's deed? 

6. A deed similar to the one described in the last para- 
graph was executed by a married woman and her husband' 
conveying land in Iowa claimed by the former. Their grantee 
lost the property by the assertion of a title paramount to that 
claimed by the wife. Was the husband liable to the grantee 
on the covenant contained in the joint deed? 

7. At a time when A was negotiating for the purchase of 
a quarter section of land in Iowa he executed and delivered to 
B a deed purporting to convey it. Subsequently A secured 
the title from the owner. Did the conveyance to A in any 
way benefit B? 

8. Suppose A and his wife had executed the deed men- 
tioned in the last paragraph, and suppose the subsequently 
acquired title was purchased by the wife with her own money, 
would B then derive any benefit from the conveyance to the 
wife? 
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9. A husband, in writing, relinquished unto his wife all his 
right of dower, and all right to claim any interest or share as 
her husband in a certain quarter section of land in Iowa 
belonging to her, in consideration of his wife's like relinquish- 
ment then executed in a quarter section of his land in Iowa. 
Several years thereafter the wife died. Was the husband's 
right to a third of his wife's quarter section barred by his 
relinquishment? 

10. Land in Iowa was sold on an execution to satisfy a 
judgment against the owner, a married man. Could the wife 
after the death of her husband subsequent to the sale, legally 
claim dower in the land ? Suppose an execution to make the 
judgment had been issued and levied upon the land before the 
husband's death, but the sale had not occurred. Then would 
the wife have a distributive share in the land ? 

11. A and B, husband and wife, agreed with C in writing, 
to sell and convey by a joint deed unto C, a certain tract of 
land in Iowa, comprising forty acres, their homestead. The 
agreement was not joint, the wife's promise being in one 
written instnmient and the husband's in another. Afterwards 
when C tendered full payment and performance on his part in 
compliance with the terms of the agreement, A, in whom the 
title to the homestead was vested, refused to join his wife in 
making the conveyance. Was A liable in damages at the suit 
of C for breach of contract ? 

12. The title to the homestead of a married man was in 
him. He owed a debt which had been contracted before the 
homestead was acquired. To secure this debt he executed a 
mortgage on the homestead, but in this the wife did not join. 
Thereafter to secure the debt of a son for a valuable consid- 
ation the husband and wife executed a mortgage on the home- 
stead. Which was the better mortgage? 

13. A married man, the owner of a homestead not within 
a town plat, owned a blacksmith shop which was situated on 
the land embraced in the homestead and was used by him in 
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the prosecution of his ordinary business. The shop was worth 
less than two hundred dollars. This man to secure the pay- 
ment of a loan made to himself executed a mortgage on the 
shop, the wife not joining in the execution of the mortgage. 
Was it valid under Iowa law? 

14. A mortgaged his land in Iowa to B to secure a debt. 
B neglected to record it. While negotiations were in progress 
between A and C for a loan from C to a A the fact that B 
held a mortage on A's land was made known to C by one 
holding the ofHce of assessor in the township in which the 
land was situated. Later C made a loan to A and to secure 
it took a mortgage on the land which he immediately recorded. 
Which mortgage was the prior lien as between B and C? 
Suppose C assigned the debt to D for value, D having no no- 
tice of B's mortgage, which was still unrecorded. Which 
mortgage was prior as between B and D? 

15. A desiring to obtain a loan of money from B, who re- 
quired real estate security, had prepared and certified an ab- 
stract of title to lands owned by him in Iowa. This abstract 
showed that one John James, through whom A derived title, 
was the grantee of Peter Simon, who had received his tide 
direcdy from the United States. It also showed that twelve 
years prior to the making of the abstract James had conveyed 
the land, but that the record of his deed failed to show whether 
at that time he was married or single. A could satisfy B that 
he and his immediate grantor had been in possession of the 
land claiming title for a period of more than eleven years last 
past, but he could furnish no evidence that James was 
unmarried at the time he conveyed the land. Discuss the pro- 
priety of B making the loan on the security of a mortgage on 
that land. 

16. A demised by a written lease a certain tract of land in 
Iowa belonging to him unto B for the term of one year from 
March i, 1883, for the yearly rent of four hundred dollars pay- 
able quarterly as follows: One hundred dollars March i, 1883, 
and one hundred dollars every three months thereafter. With- 
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out further express agreement B continued the possession and 
use of the premises through the spring, summer and autumn 
of 1884, planting, cultivating and gathering crops thereon as 
in the preceding year. What kind of a tenancy in the land 
had B after March i, 1884? Could A recover the possession 
against the will of B before March i, 1885? What kind of 
notice is required in such a case to terminate the tenancy? 
Provided B failed to pay rent between December, 1883, and 
October following could A terminate the tenancy prior to 
March i, 1885? 

17. A, the owner of a tract of agricultural land in Iowa, 
leased the same for a period of forty years reserving a rent of 
forty cents an acre per annum therefor. For how long was 
such lease good? 

18. A, a resident of Iowa died the owner of personal property 
of the value of $2,000 over and above the amount of his debts, 
and of thirteen hundred acres of land in Iowa worth $39,000. 
His wife survived him. He left no issue. His parents were 
both dead. By a will he bequeathed this personal property to 
his wife and devised to her one-half of all his real estate. The 
residue of his real property he devised to a seminary of learn- 
ing incorporated and duly qualified to own real estate. Was 
the latter devise or any part of it valid? 

19. B, a married woman owning a tract of land in Iowa, by 
an oral contract sold it to one unable at the time to make pay- 
ment. But by consent of the vendor the purchaser took pos- 
session. Soon thereafter, before any payment for the land had 
been made, the vendor went to Europe intending to be away 
six months. In order that the oral agreement respecting the 
payment for the land might be conveniently fulfilled, she 
conveyed the land to her husband to be by him conveyed to 
the purchaser upon the payment. A judgment then existed 
against the husband. The purchaser failed to pay, and by 
agreement with the woman on her return, he released all 
claim upon the land and surrendered the land to her. Did the 
judgment against the husband become a lien on the land? 

Samuel Hayes. 
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LIGHT READING FOR LAW STUDENTS. 

Law students in search of light reading can find a great 
mass of interesting matter connected more or less directly with 
law. There are many novels that have plots turning upon law 
points; and others describe trials or other scenes interesting 
to lawyers. Then, again, there are biographies of lawyers and 
collections of their speeches, collections of anecdotes regarding 
lawyers, books stating law in a humorous way, books treat- 
ing history and statesmanship from the lawyer's point of view, 
and books intended to be interesting introductions to the study 
of the law. Besides books, there are many pertinent maga- 
zine articles, especially in the professional periodicals. 

To attempt to give a complete collection of the light read- 
ing peculiarly interesting to law students is quite beyond the 
present purpose, which is simply to call attention to the subject 
and to give a few of the most obvious items that would have 
a conspicuous place in a complete eniuneration. 

Novels peculiarly interesting to lawyers are Warren's Ten 
Thousand a Year, Dickens' Pickwick, Dickens' Bleak House, 
George Eliot's Felix Holt, Bulwer's Eugene Aram, Bulwer's 
Paul Clifford, Scott's Heart of Midlothian, TroUope's Orley 
Farm, Reade's Griffith Gaunt, Reade's Hard Cash, Reade's 
A Terrible Temptation, Haggard's Mr. Meeson's Will, How- 
ells' A Modern Instance, Eggleston's The Graysons, Grant 
Allen's What's Bred in the Bone, Miss Edgeworth's Patron- 
age, Miss Green's (Mrs. Rohlfs') Leavenworth Case, Mrs. 
Annie Edwardes' Archie Lovell. 

Biographies of lawyers are Forsyth's Cicero, Campbell's 
Lives of the Chancellors, Campbell's Lives of the Chief Jus- 
tices, Van Santvoord's Chief Justices of the United States, 
Wirt's Patrick Henry, Morse's Jefferson, Magruder's Mar- 
shall, Lodge's Webster, Harvey's Webster, Brown's Choate, 
Neilson's Choate, Curtis' B. R. Curtis. There are collections 
of the speeches of Eskine, Curran, Webster, and Choate. 
Other collections of speeches are Goodrich's British Elo- 
quence and Snyder's Great Speeches by Great Lawyers. 
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Many books other than novels contain matter that is inter- 
esting to lawyers and that is so far removed from the ordinary 
contents of law books as to be properly called light reading. 
Some books of this description are : Besant's Fifty Years Ago 
(chapter i8), Von Ihering's Struggle for Law, Ballantine's 
Experiences of a Barrister, Brown's The Forum, Foss' Mem- 
ories of Westminster Hall, Poison's Law and Lawyers, Bige- 
low's Bench and Bar, Baldwin's Flush Times in Alabama, 
Rogers' Law of Drinks and Drinkers, Rogers' Law of the 
Road, Rogers' Law of Hotel Life, Proffatt's Curiosities of 
Wills, Valmaer's Legal Ethics, Paget's Judicial Puzzles, 
Croke's Lyrics of the Law, Croke's Poems of the Law, 
Browne's Humorous Phases of the Law, Browne's Judicial 
Interpretations, Browne's Law and Lawyers in Literature, 
Browne's Short Studies of Great Lawyers, Davis' Law in 
Shakespeare,Heard's Curiosities of the Law Reporters, A'Beck- 
et's Comic Blackstone, Donovan's Tact in Court, Donovan's 
Modern Jury Trials, Harris' Hints on Advocacy, Harris' Illus- 
trations in Advocacy, Harris' Before and at Trial, Forsyth's 
Hortensius or the History of Lawyers, Snyder's Great Opin- 
ions by Great Judges. Law books that contain passages as 
interesting as any in the books just now enumerated are 
Washburn's Study of Law, Warren's Introduction to Law 
Studies, Reed's American Law Studies, Elliott's Work of the 
Advocate, Wallace's Reporters, Ram on Facts, Ram's Sci- 
ence of Legal Judgment, Austin's Jurisprudence (Mrs. Aus- 
tin's preface), and Wilson's History of Modern English Law. 

It would be impracticable to enumerate the books on his- 
tory and statesmanship. A few that are extremely interesting 
are Bryce's American Commonwealth, deTocqueville's De- 
mocracy in America, Fiske's Civil Government, Bancroft's 
History of the Constitution, Curtis' History of the Constitu- 
tion, von Hoist's History of the Constitution, Burgess' Politi- 
cal Science, Montesquieu's Spirit of Laws, Hearn's Aryan 
Household (chapters 17-20), Maine's Ancient Law, Maine's 
Early Institutions, Maine's Village Communities. 

Magazine articles treating directly or indirectly of law are 
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Law in Romance, i Am. Law Rev. 477, A Book about Law- 
yers, 2 id. 72, Lord Plunket, 2 id. 369, Lord Brougham, 3 id. 
I, The Erie R. R. Row, 3 Id. 41, The Erie Railway and the 
English Stock, 6 id. 230, Confinement of the Insane, 3 id, 193, 
James Otis, 3 id. 641, Lyndhurst and Brougham, 4 id. 253, 
The Rowland Will Case, 4 id. 625, Trials of Troppmann and 
Prince Bonaparte, S id. 14, The Machinery of Politics, 6 id. 
255, The Wharton Trial, 6 id. 647, The Dartmouth College 
Case, 8 id. 189, -The Tichborne Claimant, 8 id. 381, Trial of 
Udderzook, 9 id. 18, Lobbying at Washington, 9 id. 684, The 
Ring Suits, 10 id. 39, Joel Parker, 10 id. 235, The Greville 
Memoirs, 10 id. 39, Reform in Legal Education, 10 id. 626, 
Leading Cases Done into English, 10 id. 665, and 11 id. 331, 
and 24 id. 305, Rufus Choate, 11 id. i, The Molly Maguire 
Trials, II id. 233, The Washington Safe Burglary Conspir- 
acy, II id. 401, Presidential Elections, 12 id. i. The Court of 
Star Chamber, 12 id. 21, Lord Abinger, 12 id. 39, Jeremiah 
Mason, 12 id. 229, The Turf Frauds, 12 id. 430, Charles Sum- 
ner, 13 id. 405, Case of the Diamond Necklace, 13 id. 463, 
D'Auglade's Case, i West. L. J. 241, Circumstantial Evi- 
dence, I id.' 558, What are Lawyers For? i Columbia Law 
Times, i. Hints on Advocacy, i id. 141, 2 id. 135, The Effect 
of the Norman Conquest on English Law, i id. 232 and 257, 
Address by Professor D wight, 2 id. i. Legal Education at 
Cambridge, 2 id. 94, Contract and Consideration in Roman 
Law, 2 id. 167, Shylock v. Antonio, 5 Alb. L. J. 193, The 
Deadly Yew, 41 id. 399, The Case of John Van Arsdale, 39 
Century Magazine, 116, The Circuiteers, i Law Quarterly 
Review, 232, Litchfield Hill, 54 Harper's Magazine, 514, 
and numerous articles in the Green Bag.^ 

These lists can be extended indefinitely. As given, they 
are long enough to demonstrate that the law student can make 

1 For other articles Bee Jonee' Index to Legal Periodicals. See also Poole's Index to 
Periodical Literature (ed. 1888), 653, 699-700, 790-788, 789-780, tittes **IntemationaI Law," 
•^Jarispmdence," ** Jury," ^'Jostioe," '*Land," "Law," etc.; First Supplement to Poole's In- 
dex (ed. 1888), 888, 940, 947-948, 9G0-261; Co^peratiYe Index to Periodicals for 1890, 49, 61; 
Index to Harper's Magasine (ed. 1886), 889, title "Law and Lawyers;" Index to North 
American Review (ed. 1878), 68, 61-69, titles *' Judicial," "Jurisprudence," "Justinian," 
"Law," "Lawyer." 
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the thoughts of even his leisure hours bend in the direc- 
tion of his profession. Whether it is wise to do this exten- 
sively, is a question that each student must answer for himself. 
Certainly the student should read sooner or later a few of the 
books and articles enumerated, for no educated lawyer can be 
content to be wholly ignorant of the light literatxire of the pro- 
fession. 

Eugene Wambaugk^ 



CASES ON MEASURE OF DAMAGES. 

Nominal Damages. 

Pindar v. Wadsworth, 2 East, 154. 

Marzetti v. Williams, i Barn. & Ad., 415. 

Rolin V. Steward, 14 C. B., 595. 

Flint V. Clark, 13 Conn., 361. 

Cowley V. Davidson, 10 Minn., 392. 

Runlett V. Bell, 5 N. H., 433. 

Bassett v. Salisbury M'f g Co., 28 N. H., 438. 

Tillotson V. Smith, 32 N. H., 90; 64 Am. D., 355. 

Hibbard v. West. U. Tel. Co., 33 Wis., 558. 

Ashby V. White, 2 Ld Ray., 938 ; i Smith, L. C, 

♦264. 
Seneca R. Co. v. Auburn, etc., R. Co., S Hill, 170, 

175. 
Paul V. Slason, 22 Vt., 231; 54 Am. D., 75. 

Compensatory Damages. 

In General. 

Peltz V. Eichele, 62 Mo., 171. 
Noble V. Ames MTg Co., 112 Mass., 492. 
Baldwin v. Western R. Co., 4 Gray, 333. 
Squier V. Gould, 14 Wend., 159. 
Roberts v. Graham, 6 Wall., 578. 
Wartier v. Bacon, 8 Gray, 397; 69 Am. D., 253. 
Powers V. Council Bluffs, 45 Iowa, 652; 24 Am R., 
792. 
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Troy V. Cheshire R. Co., 23 N. H., 83, 100; 55 Am. 

R., 177. 
Fetter v. Beale, (or Veale) i LdRay., 339 and 692; 

12 Mod., S42; I Salk., 11. 
UHne V N. Y., etc., R. Co., loi N. Y., 98; in note 

53 Am. R., 123. 
Pond V. Met. El. R,. Co., 112 N. Y., 186; 8 Am. St. 

R-> 734- 
Pappenheim v. Met. El. R. Co. (N. Y.), 28 N.E.R., 

518. 

Stodghill V. Chicago, B. & Q. R. Co., 53 Iowa, 341. 

Morris v. Council Bluffs, 67 Iowa, 343. 

Proximate. 

Vicars v. Wilcocks, 8 East, i ; 2 Smith, L. C, *46o. 

Hadley v. Baxendale, 9 Exch., 341. 

Hammer v. Schoenfelder, 47 Wis., 455. 

Booth V. Spuyten Duy vil Rolling Mill Co., 60 N. Y., 

157. 
Squire v. West. U. Tel. Co., 98 Mass., 232; 93 Am. 

D., 57. 
Smeed v. Foord, i El. & EL, 6o2f 
Prosser v. Jones, 41 Iowa, 674. 
Herring v. Skaggs, 62 Ala., 180; 34 Am. R., 4. 
Lowery v. West. U. Tel. Co., 60 N. Y., 198. 
Hobbs V. L. & S. W. R. Co., L. R., 10 Q. B., iii; 

11 Moak's Eng. R., iSi. 
Cin., Ham. & Ind. R. Co. v. Eaton, 94 Ind., 474; 48 

Am. R., 179. 
Watson V. Proprietors, 14 Maine, 201; 31 Am. D., 

49. 
Ellis V. Hilton, 78 Mich., 150; 43 N. W. R., 1048. 
Bennett v. Lockwood, 20 Wend., 223; 32 Am. D., 

532. 
Howard v. Stillwell M'Pg. Co., 139 U. S., 199; 11 S. 
C. R., 500. 
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Profits. 

Griffin V. Colver, i6 N. Y., 490; 69 Am. D., 718. 
Brit. Col. Saw Mill Co. v. Nettleship, L. R., 3 

C. P., 499* 
Wolcott V. Mount, 36 N. J. Law, 262; 13 Am. R., 

438; S. C, 38 N. J. L., 496; 20 Am. R., 425. 
Chicago V. Huenheuer, 85 III, 594; 28 Am. R. 626. 
Howe Mach. Co. v. Bryson, 44 Iowa, 159; 24 Am. 

R-, 735. 
Fleming v. Beck, 48 Penn. St., 309. 

Masterton v. Mayor, 7 Hill, 61 ; 42 Am. D., 38. 

Sitton V. McDonald, 25 S. C, 68; 60 Am. R,, 484. 

Wallace v. Ah Sam, 71 Cal., 197; 60 Am. R., 534. 

Interest, 

White V. Miller, 78 N. Y., 393; 34 Am. R., 544. 
Kendrick v. Fowle, 60 Mich., 363; i Am. St. R., 

526. 
Fraze v. Bigelow Carpet Co., 141 Mass., 126. 
Rensselaer Glass Factory v. Reid, 5 Cow., 587. 
Lincoln V. Claflin, 7 Wall., 132, 139. 
Chicago V. AUcock, 86 111., 384. 
Old Colony R. Co. v. Miller, 125 Mass., i. 

Attorney's Fees. 

Finney v. Smith, 31 Ohio St., 529; 27 Am. R., 524. 
Winkler V. Roeder, 23 Neb., 706; 8 Am. St. R., 155. 
Earl V. Tupper, 45 Vt., 275; 12 Am. R., 199 (in 

note). 
Day V. Woodworth, 13 Howard (U. S.), 363. 
Newell V. Sanford, 13 Iowa, 463. 

Carriers. 

Adams Ex. Co. v. Egbert, 36 Penn. St., 360; 78 

Am. D., 382. 
Mather v. Ex. Co., 138 Mass., 55; 52 Am. R., 258. 
Thomas v. R. Co., 62 Wis., 642; 51 Am. R., 725. 
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Devereux v. Buckley, 34 Ohio St., 16; 32 Am. R., 

342. 
Ward V. R. Co., 47 N. Y., 29; 7 Am. R., 405. 

Home V. Midland R. Co., L. R., 8 C. P., 131; 4 

Moak's Eng. R., 369. 

The Parana, 2 Prob. Div., 118. 

Telegraph Companies. 

Baldwin v.Tel. Co., 45 N. Y., 744; 6 Ani.R., 165. 
Candee v. Tel. Co., 34 Wis., 471; 17 Am. R., 452. 
Manville v. Tel. Co., 37 Iowa, 214; 18 Am. R., 8. 
True V. Int'l Tel. Co., 60 Me., 9; 11 Am. R., 156. 
U. S. Tel. Co. V. Wenger, 55 Pa. St., 262; 93 Am. 

D., 751. 
Postal Tel. Co. v. Lathrop, 131 111., 575. 
Leonard v. Tel. Co., 41 N. Y., 544; lAm. R., 446. 

Turner v. Tel. Co., 41 Iowa, 458; 20 Am. R., 605. 

Pennington v.Tel. Co., 67 Iowa, 631 ; 56 Am. R., 367. 

Gray v. West. U. Tel. Co., (Ga.) 13 S. E. R., 562; 
44 Alb. L. J., 332. 

Breach of Covenants In Deeds. 

Marston v. Hobbs, 2 Mass., 433; 3 Am. D., 61. 

Bickford v. Page, 2 Mass., 455. 

Gore V. Brazier, 3 Mass., 523, 543; 3 Am. D., 182. 

Prescott V. Trueman, 4 Mass., 627; 3 Am. D., 249. 

Sterling v. Peet, 14 Conn., 245. 

Pitcher v. Livingston, 4 Johns., i ; 4 Am. D., 229. 

Staats V. Ten Eyck, 3 Conn., iii; 2 Am. D., 254. 

Royer v. Foster, 62 Iowa, 321. 

Breach of Contract to Convey Land. 

Flureau v. Thornhill, 2 W. Bl., 1078. 

Engel V. Fitch, L. R., 3 Q. B., 3i4;;^4 id,^ 659. 

Bain v. ;^Fothergill, L. R., 6 Exch., 59; S. C, 

(affirmed) L. R., 7 Eng. and Ir. App., 158; 

9 Moak's Eng. R., 116. 
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Baldwin v. Munn, 2 Wend., 399; 20 Am. D., 627. 
Peters v. McKeon, 4 Den., 546. 
Pumpelly v. Phelps, 40 N. Y., 59; 100 Am. D., 463. 
Hammond v. Hannin, 21 Mich., 374; 4 Am. R., 450. 
Plummer v. Rigdon, 78 lU., 222; 20 Am. R., 261. 
Foley V. McKeegan, 4 Iowa, i ; 66 Am. D., 107. 
[Sweem v. Steel, 5 Iowa, 352. 
Hopkins v. Lee, 6 Wheat., 109, 118. 
Old Colony R. Co. v. Evans, 6 Gray, 25; 66 Am. 

D., 394- 
Laird v. Pim, 7 M. & W., 473. 
Alna V. Plummer, 4 Maine., 258. 
Griswold v. Sabin, 51 N. H., 167; 12 Am. R., 76. 
Measonv. Kaine, 67 Pa. St., 126. 

Breach of Contract of Sale of Chattels. 

Hosmer v. Wilson, 7 Mich., 294; 74 Am. D., 716. 
Boorman v. Nash, 9 B. & C.,' 145. 
Rand v. White Mt. R. Co., 40 N. H., 79. 
Shawhan v. Van Nest, 25 Ohio St., 490; 18 Am. 

R., 313- 

Gordon v. Norris, 49 N. H., 376. 

Bartlett v. Blanchard, 13 Gray, 429. 

Messmore v. N. Y. Shot & Lead Co., 40 N. Y., 422. 

Shepard v. Milwaukee Gas Light Co., 15 Wis., 318. 

Clark V. Pinney, 7 Cow., 681. 

Tufts V. Grewer (Me.), 22 Atl. R., 382. 

Breach of Warranty of Chattels. 

Fielder v. Starkin, i H. Bl., 17. 

Douglass Axe Mfg. Co. v. Gardner, 10 Cush., 88. 

Perrine v. Serrell, 30 N. J. Law, 4S4. 

Cothers v. Keever, 4 Penn. St., 168. 

Goodwin v. Morse, 9 Met., 278. 

Thomas v. Dinghy, 70 Me., 100; 35 Am. R., 310. 

Passenger v. Thorburn, 34 N. Y., 634; 90 Am. D., 

753- 
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Jones V. George, 66 Tex., 149; 42 Am. R., 689. 
Hoffman v. Chamberlain, 40 N.J. Eq., 663; 53 Am. 
R., 783. 
Deceit. 

Morse v. Hutchins, 102 Mass., 439. 
Crates v. Binninger, 33 N. J. Law, 513. 
Fitzsimmons v. Chapman, 37 Mich., 139. 
Smith V. Bolles, 132 U. S., 125; 10 S. C. R., 39. 

Conversion.— Higher Intermediate Value. 

Scott V. Rogers, 31 N. Y., 676. 

Page V. Fowler, 39 Cal., 412. 

Baker v. Drake, 53 N. Y., 211; 13 Am. R., 507. 

Wright V. Bank of Metropolis, no N. Y., 237; 6 

Am. St. R., 356. 
Brewster v. Van Liew, 119 III, 554. 
Greenfield Bank v. Leavitt, 17 Pick., i. 

Wrongful Levy. 

Anderson v. Sloan, 72 Wis., 566; 7 Am. St. R., 885. 
Lawrence v. Hagerman, 56 111., 68; 8 Am. R., 674. 
Campbell v. Chamberlain, 10 Iowa, 337. 
Plumb V. Woodman, 34 Iowa, 116. 
Lowenstein v. Monroe, 55 Iowa, 82. 

Intent.— Mistake. 

Woodenware Co. v. U. S., 106 U. S., 432. 
Forsyth v. Wells, 41 Penn. St., 291 ; 80 Am. D., 

617. 
Livingston v. Rawyards Coal Co., 5 App. Cas., 25; 

21 Alb. L. J., 442. 
Winchester v. Craig, 33 Mich., 205. 
Blaen Avon Coal Co. v. McCuUoh, 59 Md., 403; 43 

Am. R., 560. 
Coal Creek Mining & M'f'g. Co. v. Moses, 15 Lea., 

300; 54 Am. R., 415. 
Ayres v. Hubbard, 57 Mich., 322; 58 Am. R., 361. 
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Mental Suffering. 

Terwillinger v. Wands, 17 N. Y., 54; 72 Am. D., 

420. 
Swift V. Dickerman,. 31 Conn., 285. 
Wilson V. Noonan, 35 Wis., 321. 
Meagher v. Driscoll, 99 Mass., 281. 
Smith V. Holcomb, 99 Mass., 552. 
Smith V. R. Co., 23 Ohio St., 10. 
McKinley v. R. Co., 44 Iowa, 314. 
Muldowney v. III. Cent. R. Co., 36 Iowa, 462. 
Walsh V. R. Co , 42 Wis., 23. 
Dorrah v. R. Co., 65 Miss., 14; 7 Am. St. R., 629. 
West V. Western U. Tel. Co., 39 Kan., 93; 7 Am. 

St. R., 530; 17 Pac. R., 807. 
West. U. Tel. Co. v. Cooper, 71 Tex., 507; 10 

Am. St. R., 772. 
Wyman v. Leavitt, 71 Me., 227; 36 Am. R., 303. 
Young V. W. U. Tel. Co., 107 N. C, 370; 11 S. 

E. R., 1044; 42 Alb. L.J. ,518. 
Chase v. W. U. Tel. Co., 44 Fed. R,, 554. 
Crawson v. West. U. Tel. Co., 47 Fed. R., 544. 
West. U. Tel. Co. v. Rogers (Miss ), 9 So. R., 823; 

44 Alb. L. J., 329. 

Pecuniary Condition of Defendant. ^ 

Grable v. Margrave, 3 Scam., 372; 38 Am. D., 88. 
Myers v. Malcolm, 6 Hill, 292; 41 Am. D., 744. 
Rowe V. Moses, 9 Rich. L. (S. C), 423; 67 Am. 

D., 560. 
Brown v. Barnes, 39 Mich., 211; 33 Am. R., 375. 
Hare v. Marsh, 61 Wis., 435; 50 Am. R., 141. 
Draper v. Baker, 61 Wis., 450; 50 Am. R., 143. 
Guengerech v. Smith, 34 Iowa, 348. 
Mullen V. Spangenberg, 112 111., 140. 
Chellis V. Chapman, 125 N. Y., 214; 26 N. E. R., 

308; 43 Alb. L. J., 167. 
Dentv. Pickens (W. Va ) 12 S. E. R., 698. 
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Duty of Person Injured to Prevent or Lessen. 

Miller v. Mariner Church, 7 Me., 51; 20 Am. t>., 

341- 
Wright V. Bank of Metropolis, no N. Y., 237; 6 

Am. St. R., 356. 

Simpson v. Keokuk, 31 Iowa, 568. 

Brant v. Gallup, iii 111., 487; 53 Am. R., 638. 

Exemplary. 

Day V. Woodworth, 13 How. (U. S.), 363. 

Voltz V. Blackmar, 64 N. Y,, 440. 

Hendrickson v. Kingsbury, 21 Iowa, 379. 

Bixby V. Dunlap, 56 N. H., 456; 22 Am. R., 475. 

Pegram v. Stortz, 31 W. Va., 220; 6 S. E. R., 485. 

Fay V. Parker, 53 N. H , 342; 16 Am. R., 270. 

Boyer v. Barr, 8 Neb., 68; 30 Am. R,, 814. 

Tisdale v. Kingman (S. Car.), 13 S. E. R., 547; 44 

Alb. L. J., 303. 

Emlin McClain. 



HISTORICAL BIBLIOGRAPHY OF THE STATUTE 

LAW OF lOWA.i 

PRIOR TO ANNEXATION TO MICHIGAN. 

The Territory now the State of Iowa has been under the 
jurisdiction of the laws of the following governments prior to 
its being made a part of the Territory of Michigan in 1834. 

Until 1804: — France and Spain (as part of the Provinces of 
Louisiana and Upper Louisiana). Capitals: New Or- 
leans and St. Louis. 

1 Abbrerlatloiu} used in this article: p. and pp., page and pages; 1. and IL, leaf and 
leaves; t., title page (one leaf) ; br&ckots, [ ], enclose words or figures not on title page 
b'Jt supplied from outside sourccH; [l] moans one page unnumbered by tbe printer and 
always the verso of a nunibered page; [2] means two pages, both unnumbered, i. e., one 
leaf printed on both sides, neither of them numbered; 1 1. means a leaf printed on one 
side only and unnumbered. 
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Oct. I, 1804 to July 4, 1805 : — District of Louisiana (attached 
to Indiana Territory). Acts of March 26, 1804 ^"^ March 
3, 1805. U. S. Stat, at Large, Vol. II, pages 283 and 
331. Capital: Vincennes. 

July 4, 1805 to Dec. 7, 181 2: — ^Territory of Louisiana. Acts 
of March 3, 1805 and June 4, 1812. U. S. Stat, at Large, 
Vol. II, pages 331 and 743. Capital: St. Louis. 

Dec. 7, 181 2 to Sept. 17, 1820: — ^Territory of Missouri. Acts 
of June 4, 181 2 and March 6, 1820. U. S. Stat, at Large, 
Vol. II, page 743, and Vol. Ill, page 545. State Govern- 
ment of Missouri began on Sept. 18, 1820. Capital: 
St. Louis. 

From Sept. 18, 1820 to June 28, 1834, there was no local gov- 
ernment in the territory now the State of Iowa, nor was 
it attached to or a part of any organized territory. 

1834 TO 1836. TERRITORY OF MICHIGAN. 

By Act of June 28, 1834, ^^ that part of the territory of the 
U. S. north of the present State of Missouri and east of the 
Missouri River and of the White Earth River (now in north- 
western part of North Dakota), and west of the Mississippi 
River, was attached to and made a part of the Territory of 
Michigan, which then covered to the Mississippi River, north 
of the State of Illinois. U. S. Stat, at Large, Vol. IV, page 
701. Capital: Detroit The Statute Law of Michigan in 
force during this period is included in the following volumes : 

1. The Statutes of 1833, passed by the 5th Leg. Council. 

2. Acts 6th Council, ist Sess., 1834. 

3. Acts 6th Council, Extra and 2d Sess., 1834-5. 

4. Acts 6th Council, Special Sess., 1835. 

These statutes are also to be found in a reprint of the 
Territorial Laws of Michigan, in 4 vols. 

1836 TO 1838. TERRITORY OF WISCONSIN. 

By Act of April 20, 1836 (in force July 3, 1836), all the 
former Territory of Michigan west of the present State of 
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Michigan, was constituted the Territory of Wisconsin. U. S. 
Stat, at Large, Vol. V, page lo. Capitals: Belmont (Wis.) 
and Burlington (la.). The Statute Law of Wisconsin in 
force during this period is included in the above named Mich- 
igan Laws and in the following volumes of Wisconsin Laws : 

L Acts ist Sess. Legislative Ass'y at Belmont. Oct., 1836. 
Belmont: W. T. James Clarke. 1836. pp. 88. 

2. Acts Winter Sess., 1837-8, and Special Sess., June, 
1838, in Burlington. Burlington, Iowa: James G. 
Edwards. 1838. pp. 372. 

The Laws of these three sessions were reprinted by the 
State of Wisconsin in 1867 ^^ ^ volume. 

1838 TO 1846. TERRITORY OF IOWA. 

By Act of June 12, 1838 (in force July 3, 1838), all the 
former Territory of Wisconsin west of the Mississippi River 
and of a line drawn due north from its head waters, was con- 
stituted the Territory of Iowa. U. S. Stat, at Large, Vol. V, 
page 235. Capitals: Burlington, to and including the session 
of 1840-1; afterwards Iowa City. The Statute Law of Iowa 
Territory included the above named Michigan and Wisconsin 
Laws and the following: 

IOWA TSBBITOBIAL LAWS. 

1. The Statute Laws.^ ist Sess. Leg. Ass'y [Dec. i] 1838-39. 

Du Buque: Russell & Reeves. 1839. PP* ^* 597 L^J* 

2. Laws [2d] Sess. Nov. i839[-4o]. Burlington: J, H. 

M'Kenny. 1840. pp. 187. 

3. Laws Extra Sess. July, 1840. Burlington: J. H. M'Ken- 

ny. 1840. pp. 63. 

4. Laws [3d] Sess .Nov., 1840 [-1]. Burlington: John H. 

M'Kenny. 1840-41. pp. 135. 

5. Laws 4th Sess. Dec. i84i[-2]. Iowa City: Van Ant- 

werp & Hughes. i8iji-42. pp. 150. 

1 The Judges of the Sapreme Court probably furnished drafts for many of these 
laws, see Resolution on p. 517. This vol. is the **01d Blue Book" having been bound 
with blue paper sides. 
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6. Local Laws [5th] Session. Dec. i842[-3].^ Iowa City: 

Hughes & Williams. 1843. pp. 128. 

7. Revised Statutes [5th] Sess. 1842-3. Iowa City: 

Hughes & Williams. 1843. pp. viii, 904.* 

8. Laws [6th] Sess. 4th Dec. i843[-4]. Burlington: 

James Clarke. 1844. pp. xi, 227. 

9. Laws Extra Sess. 17th June, 1844. \ r o. fi 
Also Laws Reg. [7th] Sess. Sth May, 1845. } L ^^44-5 J 

Iowa City: Williams & Palmer. 1845. pp. viii, 

159- 

10. Laws Annl. [8th] Sess. ist Dec. i845[-6]. Iowa 

City: A. H. &G. D. Palmer. 1846. pp. x, 148. 

I88US8 OF THl CONSTITUTIONAL C0NT1NTI0N8. 

Journal [and Constitution] of Convention held at Iowa City 
Oct. [7 to Nov. i] 1844. Iowa City: 1845. pp. 224. 

Constitution adopted by Convention Nov. i, 1844. [12,000 
copies were ordered printed by the Convention, but the 
compiler has never seen one]. 

Journal [Constitution and Ordinances] of the Convention held 
at Iowa City, May [4 to 19] 1846. Iowa City: 1846. 
pp. 120. 

Constitution adopted May 18, and ratified Aug. 3, 1846. 
[15,000 ordered printed; same remark as above]. 

1846 TO 1890. STATE OF IOWA. 

There were several efforts made to get Iowa into the 
Union before statehood was finally accomplished, ist. As 
early as 1840 an act was passed (July 31st) "to pro^fide for 
the expression of the opinion of the people as to taking steps 
for their admission into the Union'' (Acts Extra Sess. 1840. 
p. 46'\,by a vote at the general election ensuing, but the 
opinion there given expression was against statehood by a 
large majority. 2d. On Feb. 16, 1842, an act with a similar 

1 By printer's error 1848 for 1B13 

a TUlfl volume to the **Blae Book," being also boand with bine paper sides. 
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« 

title was approved (Acts 1841-2, p. 70) which provided that 
at the next general election the judges at each precinct should 
"interrogate the several qualified electors when they ap- 
proached the polls to vote, whether they are in favor or 
against a convention, to which interrogatory the said elector 
shall answer simply ^Convention' or 'No Convention.' " Again 
the "expression of opinion" was decidedly against statehood, 
as we are told that every one of the seventeen counties gave 
a majority against it. 3d. The next attempt was more 
successful so far as the wishes of the people were concerned, 
and the Act of Feb. 12, 1844 (Acts 1843-4, p. 13), simi- 
lar in its provisions to that of 1842, resulted in a majority at 
the April election, 1844, ^^^ holding a convention, and at the 
next general election, in August, 1844, seventy-three delegates 
were elected from the twenty-five counties then existing. The 
convention met at Iowa City, on Oct. 7, 1844, and on Nov. 
I adopted a constitution and adjourned. On March 3d, 
1845, Congress passed an act admitting Iowa, but only on 
condition that the boundaries of the state as fixed by the con- 
stitution, including what is now southeastern Minnesota as far 
north and west as the Minnesota river, and a direct line from 
the mouth of the "Sioux or Calumet" river to a point on the 
Minnesota river where Mankato now is, be changed so as to 
give Iowa the present two southern tiers of counties of Min- 
nesota, but making the western boundary a meridian (i7°3o' 
west from Washington) passing through the present boundary 
between the counties of Green and Carroll (U. S. Stat, at 
Large, Vol. V, page 742)> and that the people assent to 
the change at the April election, 1845. But with this proviso 
attached the people rejected the constitution. 4th. A 
"re-submission" act was passed, over the veto of the Governor, 
in June, 1845 (Acts 184S-6, page 31) providing for the usual 
viva voce vote on the constitution "as it came from the con- 
vention" at the general election of August, 1845, and again it 
was rejected by the slender majority of 422 votes out of 
nearly i5,ocx>. 5th. An act was passed Jan. 17, 1846 
(Acts 184S-6, page 37), providing for the election, at the 
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April election, of thirty-two delegates for a convention to 
assemble at Iowa City in May, 1846, to form a constitution 
which should be voted on by the people at the general election 
in August, and, if ratified, be presented to Congress. The 
convention met on May 4th and adopted a constitution on 
the 1 8th. It was ratified on August 3d, by a majority of only 
456 votes out of about 18,500. The boundaries fixed by this 
constitution proved acceptable to Congress, which passed an 
act on Aug. 4th, 1846 (U.S. Stat, at Large, Vol. IX, p. 52), re- 
pealing so much of the act of 1845 as related to the boundaries 
of Iowa and adopting, verbatim^ the boundaries of the con- 
stitution of 1846, which thereby became the boundaries of the 
State, and by act of Dec. 28, 1846 (U. S. Stat, at Large, 
Vol. IX, page 117), formally admitted the State of Iowa. 
But in the meantime an election had been held under procla- 
mation of the Territorial Governor, state oflScers elected, 
and the ist General Assembly convened (Nov. 30). Thus 
Iowa, like so many other of the admitted States, set the 
machinery of her State government into full operation before 
the date of formal admission. 

Capitals: Iowa City, to and including session i856-7, 
Des Moines since. 

LAWS OF THB 8TATB OF IOWA. BBGULAB 8IBIB8. 

1. Acts etc. 1st Gen'l Ass'y, 30th Nov., i846[7]. Iowa 

City: A. H. Palmer. 1847. pp. t., il., vii to xiv, 
260. 

2. Acts etc. Extra Sess. Gen'l Ass'y, 3d Jan., 1848. Iowa 

City: A. H. Palmer. 1848. pp. 117. 

3. Acts etc. Reg. Sess. 2d Gen'l Ass'y, 3d Dec, i848[-9]. 

Iowa City: Palmer & Paul. 1849. pp. t., xv to vi, 17 
to 235., il. 

4. Acts etc. Reg. Sess. 3d Gen'l Ass'y, 3d Dec, i8so[-i]. 

Iowa City: Palmer & Paul, State Printers. 1851. 
pp. t., 5 to 294, 1 1. 
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5- The Code, passed at session 1850-1 and approved 5th 
Feb., 1851. Iowa City : Palmer & Paul, State Printers. 
1851. pp. XV, 68s[i.] 

6. Acts etc. Reg. Sess. 4th Gen'l Ass'y, 6th Dec, i852[-3]. 

Iowa City: W. H. Merritt, State Printer. 1853. 
pp. t., 7 to 240. 

7. Acts etc. Reg. Sess. 5th Gen'l Ass'y, 4th Dec, 1854 [-5]. 

Iowa City: D. A. Mahony and J. B. Dorr, State 
Printers. 1855. pp. xv, 326. 

8 Acts etc. Extra Sess. Sth Gen'l Ass'y, 2d July, 1856. 
Iowa Cit}'^: P. Moriarty, State Printer, pp. x, iL, 
116. 

9. Acts etc Reg. Sess. 6th Gen'l Ass'y, ist Dec, i856[-7 . 
Iowa City: P. Moriarty, State Printer. 1857. pp. 

xxi, il., 493. 

10. Acts etc Reg. Sess. 7th Gen'l Ass'y, Jan. [4], 1858. 

Des Moines: J. Teesdale, State Printer. 1858. pp. 

^'iv> 573' (PP* 507 to 573 Laws sth G. A. reprinted.) 

11. Special Acts etc Reg. Sess. 8th Gen'l Ass'y, Jan. [9], 

i860. Des Moines, Iowa: John Teesdale, State 
Printer, i860, pp. xii, 176. 

12. Revision of i860 (including Gen'l Laws of) 8th GenU 

Ass'y. Des Moines, Iowa: John Teesdale, State 
Printer, i860, pp. xx, 11 60. 

13. Acts etc. Extra Sess. 8th Gen'l Ass'y, 15th May, i36i. 

Des Moines: F. W. Palmer, St. Pr. 1861, pp. 
iv, 47. 

14. Acts etc Reg. Sess. 9th Gen'l Ass'y [Jan. 13, 1862]. 

Des Moines: F. W. Palmer, St. Pr. 1862. pp. 
xii, il. 288. 

15. Acts etc Extra Sess. 9th Gen'l Ass'y, 3d Sept., 1862. 

Des Moines: F. W. Palmer, State Printer. 1862. 

PP- V, [i], 59. 

16. Acts etc Reg. Sess. loth Gen'l Ass'y [Jan. 1864]. 

Des Moines: F. W. Palmer, State Printer. 1864. 
pp. X, 227, [i]. 
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17. Acts etc. Reg. Sess. nth Gen'l Ass'y [Jan., 1866]. 

Des Moines: F. W. Palmer, State Printer. 1866. 
pp. t.jviii, 232. 

18. Acts etc. Reg. Sess. 12th Gen'l Ass'y, Jan. 13, 1868. 

Des Moines: F. W. Palmer, State Printer. 1868. 
pp. xxi, 402. 

19. Acts etc. Reg. Sess. 13th Gen'l Ass'y, Jan. 10, 1870. 

Des Moines : F. M. Mills, State Printer. 1870. pp. 
xxiii, 362. 

20. Gen'l and Public Acts Reg. Sess. 14th Gen'l Ass'y, 

Jan. 8, 1872. Des Moines: G. W. Edwards, St. 
Pr. 1872. pp. XV, [i], 179. 

21. Private, Local, and Temporary Acts Reg. Sess. 14th 

Gen'l Ass'y, Jan. 8, 1872. Des Moines: G. W. 
Edwards, St. Pr. 1872. pp., xix, [i], 152. 

22. Acts etc. Adjourned Sess. 14th Gen'l Ass'y, Jan. 15, 

1873. Des Moines: G. W. Edwards, St. Pr. 1873. 

PP- 31- 

23. The Code: passed adj. Sess. 14th Gen'l Ass'y. Des 

Moines: G. W. Edwards, St. Pr. [also] R. P. Clark- 
son, St. Pr. 1873. PP- xi,[i], 1039. 

24. Public Laws isth Gen'l Ass'y, Jan. 12, 1874. Des 

Moines: R. P. Clarkson, St. Pr. 1874. pp. xi, 121, [i]. 

25. Private, Local, and Temporary Acts Reg. Sess. 15th 

Gen'l Ass'y, Jan. 12, 1874. Des Moines: R. P. 
Clarkson, St. Pr. 1874. pp. xv,[i] il., 105, [i], 2II. 

26. Acts etc. Reg. Sess. i6th Gen'l Ass'y, Jan. 10, 1876. 

Des Moines: R. P. Clarkson, St. Pr. 1876. pp. xxiii, 
202, il. 

27. Acts etc. Reg. Sess. 17th Gen'l Ass'y, Jan. 14, 1878. 

Des Moines: 1878. pp. xiv, 214. 

28. Acts etc. Reg. Sess. i8th Gen'l Ass'y, Jan. 12, 1880. 

Des Moines : F. M. Mills, St. Pr. 1880. pp. xxv, 
258, il. 
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29. Acts etc. Reg. Sess. 19th Gen'l Ass'y, Jan. 9, 1882. 

Des Moines: F. M. Mills, St. Pr. 1882. pp. xxiv, 

231. 

30. Acts Reg. Sess. 20th Gen'l Ass'y, Jan. 14, i88^. 

Des Moines: Geo. E. Roberts, St. Pr. 1884. pp. 
xxviii, 295. 

31. Acts etc. Reg. Sess. 21st Gen'l Ass'y, Jan. 11, 1S86. 

Des Moines: Geo. E. Roberts, St. Pr. 1886. pp. xv, 
252. 

32. Acts etc. Reg. Sess. 22d Gen'l Ass'y, Jan. 9, 1888. 

Des Moines: Geo. E. Roberts, St. Pr. 1888. pp. 
xxviii, 279. 

33. Acts etc. Reg. Sess. 23d Gen'l Ass'y, Jan. 13, 1890. 

Des Moines: G. H. Ragsdale, St. Pr. 1890. pp. 
xxiv, 213. 

Besides the above, being the regular series of Laws, there 
were also published the Acts of a legislative body to a cer- 
tain extent independent of the General Assembly known as 
the Board of Education, as follows: 

▲CT8 OP THB BOAKD OF EDUCATION, 1857-1864. 

The board was created by Constitution of 1857, Art. IX, 
which provides that the ist Session shall be held in Decem- 
ber, 1858. 

1st Sess., Dec, 1858. 

Acts, etc. Des Moines, 1858. o. pp. 64. io,cxx) 
ordered printed (p. 40). 12 Acts and 7 Res- 
olutions passed. 

Journal. Des Moines, 1858. o. pp. 52. 900 or- 
dered printed (Acts p. 37). 

Act of General Assembly, March 23, 1858, provides for 
Sessions Dec, 1859, ^"^ every second year thereafter. (Acts 
1858, p. 340.) 
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2d Sess., Dec, 1859. 

Acts, etc. I St and 2d Sessions, Des Moines, 
i860, o. pp. 103. 5 Acts passed and 10 (of 
the 12) Acts of the ist Session reprinted. 

3d Sess., Dec, 1861. 

Acts, etc Des Moines, 1862, o. pp. 64. 10 Acts 
passed. 

Act of General Assembly, March 31st, 1862, fixes next 
(4th) Session in June, 1864. (Regular Session, 1862, p. 83.) 

Abolished by act of General Assembly, March 19, 1864. 
(Acts 64, p. 53-) 

MlflOBLLAKXOUB. 

There were also a number of official publications out- 
side of the regular series, of which the following is a partial 
list: 

An Act or Acts relating to Justices and Constables passed 
at session of 1838-39 and order by the Legislature of 1839-40 
printed in pamphlet form by Jas. G. Edwards. (No copy seen 
by the compiler). Acts 1839-40, p. 159. 

The General Laws relating to Supervisors and Township 
Officers were ordered compiled and printed with Forms by 
Act of April 2, i860 (p. 84). (No copy seen by the com- 
piler.) 

A Legislative Manual for 1862 was ordered printed at the 
Extra Sess. of 1861 (p. 37), but said never to have been 
printed as appropriation was insufficient. 

A pamphlet of "Statistics of 9th General Ass'y" was 
printed, however, pp. 13, [i], 1862. 

This list could doubtless be very much extended. 

CONSTITUTIONAL OONYBNTION OF 1867. 

1. Journal of Convention held at Iowa City, Jan. 19, 1857. 

Muscatine: J. Mahon, 1857. pp. 406, 26. 

2. Debates of Convention held at Iowa City, Jan. 19, 

1857. Davenport: Luse, Lane & Co. 1857. 2 vols. 

3. Constitution adopted March 5, 1857. (No separately 

printed copy seen by the compiler. 
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UNOFFICIAL BSTI8I0M8« 

Since the Code of 1873, there have been several editions 
of the Statutes of Iowa printed at various dates, one series 
with notes, etc., by Emlin McClain and published in Chicago, 
and the other edited by Judge Miller and published at Des 
Moines. As neither is an official publication, though both are 
"officialized" by the legislature, the compiler has not intro- 
duced them in this list. 

T. L, Cole, 

Washington, D. C, Nov. 90, 1891. 



THE LIBRARY OF THE LAW DEPARTMENT. 

THE CLASSIFICATION. 

§ 1. Three Chief Clasaes of Books. — The books in the library 
of the Law Department number about six thousand and 
may be divided roughly into three classes: text-books, 
reports of English cases, and reports of American cases. 
Digests and statutes are ignored by this classification, but 
they are not sufficiently numerous to be classed by themselves, 
and for this reason, as well as for the sake of convenience, 
they are placed with the sets of reports which they supplement. 

TEXT-BOOKS. 

§ 2. Tezt-BookB proper. — About a thousand text-books are 
kept behind the bar in the east room. They are arranged on 
the shelves in alphabetical order, according to the mode of 
citation, that is to say, usually in an order depending upon the 
names of the authors. 

§ 3. Bound Periodicals. Unbound Reporters. — Bound period- 
icals are classed as text-books, with the important exception 
that bound volumes of the reporters included in the National 
Reporter System are classed as reports. Unbound reporters 
and other unbound periodicals are kept behind the bar. 

§ 4. Receipt to Librarian. — The books behind the bar can 
be obtained by filing a receipt with the librarian. 
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§ 5. Books of Referenco. — Just outside the bar are placed 
several of the most popular text-books, several encyclopedias 
of law, and all of the law dictionaries. 

§6. The Key to Text-Books and Periodicals. — In order to 
ascertain what books treat of any subject, recourse should be 
had to the topical index in Souls Lawyer's Reference Manual 
or in any law publisher's general catalogue. A key to the 
articles in law periodicals is furnished by Jones' Index. 

THE ENGLISH REPORTS. 

§ 7, Bnglish Reports alphabetloaUy arranged. — ^The English 
reports are placed in the northern compartment of the 
west room. They are arranged alphabetically, according 
to the usual method of citation. 

§ 8, Gkilde Blocks. — When a volume does not appear in its 
proper alphabetical place, its name and a reference to the place 
where the book stands can be found upon a neighboring 
block. In this manner the books too large for the ordinary 
shelves have a place in the alphabetical arrangement; and so, 
too, do the books that are bound up with others in the col- 
lection of reprints known as the English Common Law Reports. 
For example, the block at the end of the letter "B" recites, 
among other things, that Brownlow is placed with the tall 
books in the northwest corner of the room and that i Bing- 
ham is found in 8 English Common Law Reports. 

§9. Mode of Citation. — ^The Student is urged to cite re- 
ports according to the method adopted in the arrangement of 
this library. Thus, App. Cas. should not be cited as L. R. 
App. nor Ch. D. as L. R. Ch., nor Q. B. as A. & E. N. S., nor 
Q. B. D. as L. R. Q. B. D., nor T. R. as D. & E. The cases, 
however, in the English Common Law Reports and in other 
reprints should be cited according to the volume and page of 
the original report. A generally accepted device for indicat- 
ing briefly that a case reported in Ch. D., C. P. D., Exch. D., 
P. D., or Q. B. D., was decided by the court of appeal, is to 
write the reference thus, — Ch. Div., C. P. Div., etc. 
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§10, Bnglish Digests and Statutes. — The English digests 
and statutes are placed near the reports. 

REPORTS OF AMERICAN CASES. 

§11. Amerloan Cases. — ^The reports of American cases 
are in the middle and southern compartments of the west room. 

§ 12. Arrangement of State Repoits. — The library contains 
substantially all of the cases decided by the courts of last resort 
of thirty states. The states are arranged in alphabetical order. 
The reports of each state are arranged as follows: first come 
the reports of inferior courts, and then come in chronological 
order the reports of the court of last resort. 

§ 13. State Digests and Statutes. — After the reports of each 
state are placed the digests and the statutes. 

§ 14. United States Supreme Court. Other Federal Reports. Fed- 
eral Statutes. — ^The reports of the Supreme Court of the United 
States are arranged in chronological order. After them are 
placed the reports of other federal courts and a complete set 
of the statutes of the United States. 

§ 15. Points as to Connectlcuti Indiana, Iowa, and Kansas. — Kirby, 
Root, and Day are early Connecticut reports. i-8 Blackford 
are early Indiana reports. Morris and 1-4 George Greene 
precede the Iowa set. McCahon is a Kansas territorial volume. 

§ 16. Points as to Massachusetts, Missouri, and New Jersey. — The 
order of the reports of Massachusetts is 1-17 Mass., 1-24 
Pick., 1-12 Met., 1-12 Cush., 1-16 Gray, 1-14 Allen, 
96-151 Mass. Walker's Chancery and 1-2 Douglass precede 
the Michigan set. The Missouri Appeal reports contain cases 
in the St. Louis and Kansas City courts of appeals, which as to 
many cases are courts of last resort. The early volumes of 
New Jersey Equity and of New Jersey Law are often cited 
by the names of the reporters. 

§ 17. Points as to New York. — Parker's Criminal Reports 
contain cases from New York courts not of last resort. In 
New York, law and equity were separated until 1847, when 
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the code of civil procedure was adopted. The chancery re- 
ports are Johnson's Ch., Hopkins' Ch., Paige's Ch., Edwards' 
Ch., Hoffman's Ch., Clarke's Ch., Sandford's Ch., and Bar- 
bour's Ch. The chief common law reports, containing cases 
in the old supreme court and the old court of errors, which 
latter was composed of the state senate, the chancellor, and 
the judges of the supreme court, are Caines, Johnson, Cowen, 
Wendell, Hill, and Denio. In 1847, simultaneously with the 
founding of the court of appeals and the introduction of the 
code of civil procedure, began the series known as New 
York. 1-4 Keyes are parallel with this series. Some reports 
of the series are occasionally cited by the reporter's name, but 
wrongly. 

§ la Points as to Ohio and PennsylTania. — The series cited as 
Ohio Reports closed in 1852, when by virtue of the adoption 
of a new constitution the supreme court began to sit exclusively 
in bank. The adoption of a code of civil procedure, analo- 
gous to the New York code, was nearly coincident with the 
beginning of the new series of reports called Ohio State. At 
the beginning of the Pennsylvania reports are placed Aerh- 
mead, Browne, Brightly, Parsons' Equity Cases, and Grant's 
Cases, all of which are unofficial. The early volumes of the 
official series are cited by the name of the reporter. The 
official series begins with Dallas, whose reports are placed 
with the United States set. The Pennsylvania reports prop- 
erly cited by the reporters' names are Addison, Yeates, Bin- 
ney. Sergeant & Rawle, Rawle, Penrose & Watts, Watts, 
Wharton, and Watts & Sergeant. The subsequent volumes 
are properly cited as Pennsylvania State, although citations by 
reporters' names are frequent. 

§ 19. Points as to Tezaa, Vennont, and 'Wisconain. — Texas begins 
with Dallam's Decisions, antedating the admission of Texas as 
a state. The Texas Appeals reports are a criminal set. 
The court of appeals has final jurisdiction in criminal cases, 
and in civil cases has a very limited jurisdiction. There are 
three volumes of civil cases decided in the court of appeals. 
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The set called Texas reports gives cases decided in the 
supreme court. The early Vermont reports are cited by the 
names of the reporters, N. Chipman, D. Chipman, Tyler, 
Brayton, Aikens. The Wisconsin set begins with Pinney's 
reports, which contain some cases decided while Iowa was 
part of the Territory of Wisconsin. 

§ 20. Points as to Federal Reports. — The early reports of the 
Supreme Court of the United States are cited by the names 
of the reporters, Dallas, Cranch, Wheaton, Peters, Howard, 
Black, Wallace. The later volumes are cited as United States- 
The first volume of Dallas consists of cases decided in the 
state courts of Pennsylvania. The other volumes of Dallas 
are composed partly of Pennsylvania cases and partly of fed- 
eral cases. Curtis* Decisions reprint the opinions of the 
Supreme Court through 17 Howard. The volumes of cases 
decided in the circuit and district courts of the United States 
are cited by the name of the reporter or judge. The federal 
reports for the circuit including Iowa are Miller, Dillon, and 
McCrary. Beginning with 1880, all opinions filed in the cir- 
cuit and district courts have been printed in the Federal 
Reporter. 

§ 21. Reprinted American Caaee. American Decisional American 
Reports, American State Reports. Myer's Federal Decisions. — In 

the American Decisions are reprinted many important cases 
decided by state courts down to 1869. The important cases 
from 1869 to 1887 are collected in the American Reports. In 
1887 the series of American State Reports began. In Myer's 
Federal Decisions are found the principal cases decided in the 
United States supreme court and other federal courts, the 
cases being arranged according to subjects. 

§22. The National Reporter System. — Beginning with January 
I, 1887, all of the cases decided in state courts of last resort 
and in federal coiuts have been printed in the reporters of the 
National Reporter System. Several of these reporters were 
established before that time. The reporters thus duplicate the 
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official reports. For recent cases the reporters are the only 
source of information, as the official reports seldom print cases 
less than a year old. 

§ 23. Um of the Reprints and of the Reporters. — Cases decided 
in states whose reports have not yet been added to the library 
can often be found in the American Decisions, American 
Reports, and the reporters of the National Reporter System. 
A table of the cases reported in the American Decisions and 
American Reports is given at the end of the third volume of 
Rapalje's Digest. Tables of the cases in the reporters are 
given in the Blue Label Book, and in the appropriate volumes 
of the reporters. When it is desired to know what is the offi- 
cial reference for a case reported in the reporters, recourse can 
be had to the Blue Label Book or to the tables at the back of 
the reporters, or to the reference slip pasted inside the front 
cover of the reporter in which the case is found. 

§ 24. Gtoneral American Digests. — Digests of the several sets of 
reports are placed immediately after the sets to which they 
belong. The only digest that attempts to cover all American 
cases is the United States Digest. The volumes of the United 
States Digest, including the first series and the annual vol- 
umes, are placed in the middle compartment of the west room. 

HOW TO COLLECT AUTHORITIES. 

§ 25. To Find aU of the Cases. — The only way to collect all of 
the authorities is to examine the United States Digest (First 
Series), each of the annual volumes of the United States 
Digest (New Series and Third Series), the subsequent num- 
bers of the Monthly Digest, the subsequent weekly numbers 
of all of the reporters, Jacobs' Fisher's Common Law Digest, 
Chitty's Equity Index, Mews' Supplemental Digest, and the 
indexes to the recent volumes of the English report3. 

§ 26. To find the test Cases. — When the wish is not to collect 
all of the cases, but simply to find a few good authorities, it is 
usually sufficient to examine Rapalje's Digest of the Ameri- 
can Decisions and Reports, the pamphlet digests of the Amer- 
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ican State Reports, and the Lawyer's Cooperative Digest of 
the United State Supreme Court Reports. The notes to the 
American and English Encyclopedia of Law frequently give 
as many references as are needed. Lawson's Rights and 
Remedies and the law dictionaries of Anderson, Bouvier, and 
Rapalje & Lawrence can also be consulted with profit. 
When one or two authorities have been secured, others can 
be found by using the tables of cases in the appropriate text- 
books. 

§ 27. Tho Moaning of Abbreviationfl. — The meaning of refer- 
ences can be ascertained by examining Soule's Lawyer^s Ref- 
erence Manual or the general catalogue of any law publisher, 

§ 28. The Standing of Reports. — The value of a volume of 
reports is best ascertained by examining Wallace's Reporters. 
The value of any case can be learned by using Bigelow's 
Overruled Cases, Talbot & Fort's English Citations, and the 
indexes to digests. The reports of many of the principal 
states contain, just inside the front cover, reference slips indicat- 
ing the places where the cases reported in each volume have 

been cited by the same court. 

Eugene Wambaugh. 



SEMINARY OF JURISPRUDENCE. 

LIST OF TOPICS. 

I. Nature and definition of law; sanction. 

11. Sources of law; expression of the law; codification. 

III. Rights and duties. 

IV. Persons and things ; rights "in rem" and "in personam. 
V. Events; acts; intention. 

VI. Possession; ownership. 

VII. Origin, transfer, and termination of rights; succession. 
VIII. Arrangement or classification of the law. 



>> 
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REFERENCES. 

The following references will give sufficient clue to the 

literature of the subject; Austin's Lectures on Jurisprudence; 

Markby's Elements of the Law; Holland's Jurisprudence; 

Hammond's Notes to Blackstone's Commentaries; and in 

general the references given in notes to chapters VII and 

VIII of Wambaugh's Study of Cases and on page 21 of this 

niunber of the Law Bulletin, in connection with the article on 

Classification of the Law. 

Emlin McClain. 



HYPOTHETICAL CASES ON CONTRACTS. 

Continued^ 

51. The plaintiff agreed to work for the defendant for any j^ 
sum that the defendant could afford to pay for the services. f 
The plaintiff performed services fairly worth $100, and the 
defendant was a wealthy man. What sum was the plaintiff 
entitled to recover? 

52. X, a contractor, contracted to make for Y a certain 

sewer at a certain price. The next day after that contract 
was made, Z, Y's next-door neighbor, promised to pay X 
$100 in case he built that sewer. X built it. What sum could 
X recover from Z ? 

53. Change the case by supposing that X, in return for Z's ^ 
promise, promised Z to make the sewer according to the 
arrangement with Y. 

54. Change the case in the last paragraph by supposing 
that X did not promise Y to make the sewer, but that Y 
promised $100 in case he made it, and that the other facts 
remain as just now stated. 

55. Change the case in the last paragraph by supposing 
that X diA not promise Z to make the sewer, but that Z sim- 
ply promised X $100 in case he made it. 

1 QuestioDB 1-SO may be found in Bulletin Number One, pp. 1-7. 
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56. A lawyer agreed with his client that if the lawyer won 
a certain case for the client the lawyer should have one-half of 
the net proceeds of the suit, and that if the lawyer lost the case 
he was to have nothing and the client was to pay the costs. The 
lawyer won. His services were fairly worth $200, but accord- 
ing to the above agreement he would have received $1,000. 
If he sued his client, what, if anything, could he recover? 

67. A railroad company agreed with a lobbyist that, if he 
would spend two months in Washington in trying to induce 
members of congress to vote for a certain bill, the company, 
on the passage of the bill, would pay him $10,000. The lob- 
byist did as agreed. The bill passed. The lobbyist's time 
was fairly worth $750. What could he recover.'^ ^| 

68. Y, a candidate for office, promised X that, if X would 
make public speeches in Y's behalf, Y would pay him ten dol- 
lars for each speech. X made three speeches. What could 
he recover ? 

69. Y, whose husband had been sentenced to be hung, 
promised X, an attorney at law, that if he would procure a 
pardon from the governor he should have $2,000. X suc- 
ceeded in securing^ the pardon. What sum was he entitled to 
receive from Y? Y\ 

60. Y and Z were playing cards for money. Y, having 
lost all he had, borrowed $200 from X, a bystander, at the 
same time promising X that X should have not only the $200 
but also one-half of the winnings. Y won $1,000. How 
much could X recover from Y? (^ 

61. You agree with a broker that he shall buy $100,000 
of a certain railroad stock for you, the details of the transac- 
tion being that you give the broker $10,000 as a margin and 
that you and the broker agree that, whenever you wish to 
close the transaction, the settlement will be made upon the fol- 
lowing basis : The stock will be charged to you as of the day 
of the beginning of the transaction and at the market price 
prevailing at the moment of beginning; as of that day you will 
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be credited with $] 0,000, and charged with a commision for 
the purchase of the stock ; as of the day of closing the transac- 
tion you will be charged interest on the balance due from you 
on the day of beginning and a commission for selling the stocky 
and will be credited with the market price prevailing at the 
moment of closing the transaction. At the time of closing the 
transaction there is a balance of $20,000 in your favor. How 
much can you recover? 

62. X and Y, in Iowa, made a wager on the result of the JU-^ 
Ohio election. The stakeholder was Z. X won. What, if ) 

anything, was X entitled to recover from Z? 

68. Husband and wife agreed that in six months they 
would separate and that ten days after the separation the hus- 
band should pay to the wife five thousand dollars. They sep- 
arated as agreed, but the husband did not pay the money. 
What were the wife's rights? 11 

64. An old gentleman promised his grandson that if the 
latter would marry a certain young lady he should have two 
thousand dollars. If the young man married as suggested, 
could he compel his grandfather to pay the money? L/f 

65. Y wished to buy some goods from Z on credit. Z 
telegraphed to X, Y's father-in-law, asking whether he would 
guarantee payment. X answered that he would; but when Y 
received the goods and failed to pay for them, X refused to 
keep his promise. Z sued X. With what result? 

66. X promised Y that, if Y would work for him for six 
months, he would pay Z a debt due from Y. Y worked as 
required. If X refused to pay Y's debt, could Y sue him ? 
Could Z? 

67. X said to Z, "If you will promise to work for me for 
the next five years, I will promise to pay you one hundred 
dollars a month." Z promised, worked for a year, received 
no wages, and sued. What did he recover? 

68. Add to the last case the fact that after Z had worked 
for six months X wrote to him, "I wish I could pay you one 
hundred dollars a month as I promised; but the fact is that» 
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although I thought I should be able to pay that sum for five 
years, as we agreed, I now find myself unable to pay anything. 
(Signed) X." 

69. X borrowed $ioo from Y and gave Y his promissory 
note for that amount, payable on demand. Y lost the note, 
but fifteen years later he found it and brought suit. Could he 
recover.'^ 

70. County bonds were issued in i860, payable in 1870. 
In 1869 ^ holder of some of the bonds died, and in 1880 the 
bonds were found in a secret drawer m his desk. His admin- 
istrator immediately brought suit. Could he recover? 

71. In i860 a state treasurer collected ten thousand dollars 
of the state's money, but did not credit the state with the 
amount. His term of office ended in 1861. In 1865 the facts 
were disco^red, and in 1880 the state brought suit. Could it 
recover? \j 

72. Change the facts of the preceding case by supposing 
that the ofiicial was a township treasurer. 

73. In 1879 ^ yo^"g ^an borrowed $1,000 from his aunt 
and gave her his note, payable in a year. She concluded to 
make him a gift of the money, and accordingly she never de- 
manded principal or interest. She died in 1891. Her admin- 
istrator wrote to the maker of the note, who answered as fol- 
lows: "My aunt intended to make me a gift of that note. She 
often told me so. That is the reason why I never paid prin- 
cipal or interest. As my aunt made me a gift of that note I 
am not going to pay it; and, besides, I am told the note is 
outlawed." The administrator brought suit. Could he 1 e- 
cover? Eugene Wambaugh. 

MISCELLANY. 

Ziimiting Ziiability for Servant's NagUgence. 
That a contract by which a person is relieved from liability 
for torts which he may thereafter commit is void as against 
public policy, is stated by text writers,^ and may be assumed 

1 Cootoy on Tortu, 887; Blabop on Non-Contimct Lftw, M 1074 and 19001 
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as self-evident, the question having, it seems, seldom arisen in 
its simple form.^ The question of public policy becomes a 
more doubtful one when the contract is for exemption from 
liability on the part of a master for torts of servant for which he 
would otherwise be liable. The obligations assumed by pur- 
suing certain public callings are deemed to be such as to pre* 
elude any release from liability for servant's torts as against 
persons entitled to the benefit of services therein. Thus, such 
contracts by a common carrier, or by a telegraph company, are 
generally held invalid as against public policy. Cases of this 
kind are so numerous that citations are unnecessary. But it 
is held that a railway company may, by contract with an 
employe, relieve itself from liability (imposed by statute) for 
negligence of a co-employe.^ It is sometimes suggested that 
such a limitation will not be recognized in cases of gross, will- 
ful, or criminal negligence on the part of servants;^ but there 
seems to be no good ground for distinguishing in this respect 
between gross and ordinary negli; ence, even if such distinc- 
tion is practicable for other purposes. As between a carrier 
of passengers and a person who is riding without any compen- 
sation, and as to whom, therefore, the duties of a public car- 
rier do not arise, a contract limiting the carrier's liability for 
negligence of its servants has been frequently upheld.^ So 
where a railway company agreed to haul the cars of a show 
it was held that the company was not acting as commou car- 
rier and that a stipulation in the contract relieving the com- 
pany from liability for negligence of its servants in connection 
with such transportation was valid.® 

I See, however, as iUustnitlye, Roessner y. Hermann, 8 Fed. R., 788; Johnson y. Rich* 
mond A D. R. Co., 86 Va., 975; 8. C , 11 8. E. R., 889. 

s Western, etc., R. Co. y. Bishop, 50 Ga.. 465; Galloway y. Western, etc . R. Oa, 57 Ga., 
61& These cases are crltiolfied in 2 Thompson on Neg., 1025. Contra^ see Kansas Pac R. 
Co. y. Reayey, 89 Kans., 169; Railway Co. y. Spangler, 44 Ohio 8t, 471. 

• UL Cent R. Cow y. Read, 87 IlL, 484; Arnold y. lU. Cent. R Co., 88 IlL, 878; Annas T. 
Milwaukee & N. R. Co., 67 Wis., 46; Memphis, etc , R Ca y. Jones, 2 Head, 517. 

4 Wells y. New York C. R Ca, 94 N. T., 180; Austin y. Manchester, etc R. Co., 10 C. 
B.,464. 

> Bates y. Old Colony R. Co., 147 Mass., 266; Qu<mby y. Boston A M. R. Co., 160 Mass., 
866; Grlswold y. Ry. Ca, 58 Conn., 871; Kinney y. Central R. Co., 88 N.J. .. 407; Annas y. 
Milwaukee A N. H. Co., 67 Wis., 46; Ulrich y. N. T., etc., R. Co., 108 N. T., 80. Contra^ 
Gulf, etc., R. Co. y. McQown, 66 Tex., 640. 

• Coup ▼. Wahaah, etc., R. Co., 56 Mich.,,111. 
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It seems, therefore, that where there is no peculiar rdatiom 

between the parties, such a contract is not invalid as against 

public policy. 

Recent Cases. 

The Supreme Court of Iowa has lately decided* that a chat— 
tel mortgage on a crop to be planted, even though no crop i» 
yet in existence when the mortgage is filed for record, is a 
valid lien as against a purchaser in the market of the grain 
which is the product of such crop. No authorities are cited 
in support of this conclusion but the same conclusion has been 
reached by the Supreme Court of the Territory of Dakota in a 
case involving exactly the same state of facts.' The Supreme 
Court of Nebraska has, however, reached a contrary conclu- 
sion, apparently giving some force to the English rule as to 
sales in market overt, and suggesting that the mortgagee wa» 
guilty of laches in permitting mortgagor to thus put the grain 
on the market.* This line of reasoning is adopted by the 
supreme court of Iowa in another case between the same par- 
ties involving a landlord's hen, and it is said that the landlord 
who knows that his tenant is putting upon the market grain 
on which the landlord has a lien, and makes no objection^, 
thereby waives his lien.* 

The Supreme Court of the United States holds, in Union 
Pac. R. Co. V. Botsford, ii S. C. Rep., looo, that in an 
action for personal injuries plaintiff cannot on motion of 
defendant be required, before the trial, to submit to a surgical 
examination. 

1 Wright y. E. M. Dickey Co., 49 N. W. Rep., 964. 

• Grand Forks Nat. Bk. y. Minneapolis, etc., Eleyator Co , 48 N. W. Rep , 800. 

« GilUUan y. Kendall, 26 Neb., 82; 42 N. W. Rep., 281. 

4 Wright y. E. M. Dickey Co., 60 N. W. Rep., 208. 
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HYPOTHETICAL CASES IN CRIMINAL LAW 

. AND PROCEDURE. 

1. A husband who had been living with his wife in Mas- 
sachusetts abandoned her and came to Iowa without giving her 
opportunity or means to follow him. After remaining in Iowa 
three years without contributing in any way to the support of 
his wife he received letters from his relatives in Massachusetts 
living in the neighborhood of his former home, that his wife 
had procured a divorce from him on account of abandonment 
and absence, which she might have done under the facts. He 
thereupon married again in good faith, believing that such 
divorce had been procured. Can he be convicted of bigamy 
under the facts? 

2. A, whose business it is to make dies for coining money, 
medals, etc., is applied to by B to furnish dies for whist 
counters, to show on one side a reproduction of one face of a 
United States silver dollar and on the other the name of the 
whist club; and also another set of dies for similar purposes, 
showing on one side the reverse face of the United States 
silver dollar and on the other the name of another whist club. 
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A suspects an illegal purpose and consults the United States 
authorities, who direct him to furnish the dies as ordered^ 
which he does. B procures these dies with intention of so 
uniting them as to coin counterfeit silver dollars, and immedi- 
ately after their delivery to him he is arrested for making dies 
for the purpose of counterfeiting. Can he be convicted? 

3. A statute of the United States makes it criminal to 
counterfeit the coin of a foreign country. Is such a statute 
constitutional? 

4. Husband orders wife to go alone to a room in distant 
part of the house and murder a guest. The wife does so. 
The husband afterwards goes to the same room and takes the 
guest's money. What is the criminal liability, if any, of each? 

5. A and B, being intoxicated, have an altercation in which 
A applies opprobrious epithets to B. B goes to another room 
in the house, gets a loaded revolver, immediately returns to 
where he left A, not finding him there, seeks him in another 
place and kills him on sight. What, if any, is B's criminal 
liability? Will the fact of intoxication affect the degree of 
guilt? 

6. A parent, being intoxicated, beats his child with a heavy 
stick in such violent manner as to cause death. Can the fact 
of intoxication be proved by way of reducing the criminal 
liability, and of what crime can the parent properly be 
convicted ? 

7. A crowd having gathered before the home of a newly 
married couple for a charivari^ the husband appears and asks 
them to desist from their noise. The crowd responds with 
hoots and insults, the noise of firearms, tin pans, etc. The 
husband re-enters his house and from a window fires with a 
revolver into the air. The insults and noise continuing, he 
then fires into the crowd, killing one of the niunber. What, 
if any, is his criminal liability? 

8. A and B intend to commit larceny and in pursuance of 
an agreement between them A enters a house, steals goods 
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and throws them from the window, while B, remaining 
outside, takes them and carries them away. Is B guilty of 
larceny or receiving stolen goods? 

9. A and B, having entered into a conspiracy to murder 
C, the act to be committed by B, the latter, in pursuance of 
the common intent, shoots at C intending to kill him, but by 
accident kills D. Is A guilty of the murder of DP 

10. A wife, having learned that her husband has gone to 
a foreign land and married without procuring a divorce, takes 
counsel of a lawyer as to whether that act does not release 
her from the marriage bonds. Being advised that it does, she 
herself marries. Can she be convicted of bigamy? 

11. A man and woman, one of whom has no knowl- 
edge that the other is already married, by way of sport go 
through the marriage ceremony before a person who plays 
the part of a minister. Without their knowledge he is in fact 
a minister and qualified to solemnize marriages. In a state 
where no license is required and the foregoing described 
proceedings would constitute a valid marriage if the parties 
were in earnest and competent to marry, would bigamy be 
committed? 

12. Under a statute making it criminal to sell intoxicating 
liquors to a minor, would a dealer who sells to a person whom 
he has reason to believe to be of age, but who is in fact not of 
age, be punishable? 

13. An officer, not having any warrant, attempts in a 
crowd to arrest A for larceny by picking pockets. No such 
crime has been committed by any one and the officer is 
making the arrest only on suspicion, having mistaken A for a 
notorious pick-pocket against whom the police have been 
warned. A resists, but finding himself overpowered and 
being dragged away, shoots and kills the officer. What, if 
any, is A's criminal liabiKty? 

14. A, claiming to be able to cure the sick by secret 
remedies of his own, but being without any medical skiU or 
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training, is called to treat -a sick pet-son, and, in good faith, 
but by reason of gross ignorance, gives a remedy which is in 
its nature fatal and causes death. What, if any, is A's 
criminal liability? 

15 As the result of anger caused by insulting words 
unlawfully spoken by A to B, the latter instantly kills A with 
a deadly weapon. What, if any, is B's criminal liability? 

16 An officer attempting to arrest A for a misdemeanor 
and being violently resisted by A with blows of his fists, 
strikes A with his policeman's club. As a result A stimibles 
and falls, striking his head against a projecting stone and 
fracturing his skull, from which he dies in a few days. What, 
if any, is the officer's criminal liability? 

17. Change the facts in the case last above so that it is the 
officer who stumbles and falls by reason of A's blows and is 
killed by the fall. What, if any, is A's criminal liability? 

18. With intent to frighten B, who is a timid woman 
passing through an unfrequented region at night, A, without 
intent to commit any crime, springs before her, presents a 
deadly weapon and threatens to kill her. B instantly dies 
from fright. What crime has A committed? 

19. A and B by mutual consent engage in a fight with the 
fists. A strikes B a severe blow on the temple which results 
in B's death. What crime does A commit? 

20. A, in attempting to commit suicide by shooting himself 
with a revolver, accidentally hits and kills B. What crime, if 
any, has A committed? 

21. B, claiming a right which he does not, in fact, have to 
drive through A's premises where A has erected a fence, 
commences to tear the fence down. A resists, whereupon B 
tells him to go away and not interfere and strikes him a light 
blow with a club, threatening to greatly injure him if he does 
not desist from interference. A thereupon, with a club, strikes 
B a blow over the head, causing B's death. What, if any, is 
A's criminal liability? 
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22. A young man conceals in fruit and thereby adminis- 
ters to his sweetheart a powder which he has procured from 
a gypsy, which is represented to him to be not injurious, but 
effectual as a love powder. As a result of the powder the 
young woman is made violently sick. What crime, if any, 
has the young man committed? 

23. A, in the attempt to murder B, snaps a revolver which 
he supposes to be loaded, but which is not loaded. B knows 
that the revolver is not loaded, and is in no way intimidated. 
What crime, if any, does A commit? 

24. A leaves his coat with B, a tailor, to be repaired. B, 
with wrongful intent, sells the coat to C. C discovers in the 
pocket a roll of bills of which B had no knowledge, and 
appropriates them. What is the criminal liability of B and of 
C, respectively? 

25. The diamond bearing earth in a diamond mine is 
brought to the surface and spread out to remain exposed to 
the elements for several months in order that it may be more 
easily searched for stones. A workman picks up and secretes 
a diamond which he sees in the earth thus spread out. Is he 
guilty of larceny? 

26. A parrot, for which money has been paid, and for 
which the owner could secure a considerable price from any 
regular dealer in such birds, is stolen. Is the act larceny ? 

27. A, a workman in a tannery where payment is made at 
so much each for the hides tanned, secretly takes from 
the store-house of the tannery a number of tanned hides with 
the intention of turning them in and getting pay for them as 
being tanned by himself. What, if any, is his criminal lia- 
biUty? 

28. The owner of a coal mine is in the habit of paying his 
workmen by orders upon store-keepers with whom he has an 
arrangement by which such orders shall be honored. A 
workman who is not entitled to any pay forges such an order 
and thereby secures goods from a merchant. Does the act 
constitute larceny. 
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29. Personal property levied on by a constable, and held 
in his possession, is wrongfully taken from him by the owner. 
What crime, if any, is committed. 

80. A's horse is running at large in a pasture and is with- 
out right taken therefrom by B, who intends to use him for a 
day and return him without A's knowledge. While B has 
the horse in possession, C offers to buy the animal supposing 
it to belong to B, and B makes the sale and keeps the money. 
What crime, if any, has B committed? 

81. An express agent takes from the safe and appropriates 
a package of money which is lying there awaiting delivery. 
What crime is committed? ^ 

82. A servant receives a check payable to his master or 
bearer, which is given in payment of a horse which the 
servant is authorized to sell for his master. The servant 
then cashes the check and appropriates the money to his own 
use. What offense is committed? 

33. The master sends a servant with wagon and team 
belonging to the master, to procure a load of coal. The serv- 
ant, while returning with the coal, stops at his own house and 
unloads a portion of the load into the ceUar with the intention 
of keeping it, concealing from the master the fact of such 
appropriation. What crime, if any, has the servant com- 
mitted? 

34. By mistake a man gives to a boot-black a $io gold 
piece, supposing it to be a quarter, and asking him to give 
back change after deducting payment for services, and the 
correct change for a quarter is returned, although the boot- 
black knows that the coin received is a $io gold piece. Is 
there any criminal liability? 

86. A pretends to be the owner of property which 
actually belongs to B and is in B's possession, and makes 
sale of it to C, and authorizes C to take it away, which C does 
without B's consent. Is there any criminal liability on the 
part of either A or B, and if so what? 
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36. By fear of violence B compels A to disclose the fact 
that the latter's money is hidden in an adjoining room. B 
then feloniously takes it from the place where it is hidden. 
What crime is committed? 

37. Thieves break and enter a storeroom in the night time 
with intent to steal goods. The storekeeper and family live 
in the second story of the building, the storeroom and living 
rooms occupying the whole building. The stairway to the 
second story is on the outside of the building. What crime do 
the thieves commit? 

38. B attempts to bribe A's servant to let him (B) into 
A's house at night to steal. The servant communicates the 
fact to his master who tells the servant to pretend to comply 
with B's request, in order that after B has thus entered, he 
may be arrested. This is done. Is B guilty of biu-glary? 

39. Mother and daughter having the same name, it 
appears that defendant induced the daughter to sign a note 
which he intended to pass and did pass as the note of the 
mother. Is defendant guilty of uttering a forged instrument? 

40. Would intentionally swearing to false statements in 
proof of loss made in accordance with the provisions of a 
policy of insiu'ance, constitute perjury? 

41. Where a statute authorizes a city to pass ordinances 
for the prevention of a class of offenses, and to recover fines 
imposed under such ordinances by an action in its own name, 
is a suit brought to recover a penalty under such an ordinance 
a criminal prosecution? 

42. Defendant in an injunction suit under the prohibitory 
law in Iowa asks release from imprisonment for contempt in 
violating an injunction on the ground that by the constitution 
of the United States he can only be punished criminally after 
conviction by jury. Is his contention sound? 

43. By law at the time the crime of murder is committed 
defendant, who has been indicted for the first degree and 
sentenced for the second degree on, plea of guilty, and has 
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had such sentence reversed on appeal, cannot again be put on 
trial for the first degree. This is changed by a constitutional 
amendment after the commission of the crime but before the 
first trial. Would it be constitutional to put defendant on 
trial the second time for murder in the first degree? 

44. By statute passed after the commission of a crime the 
crime is made triable in a different court from that having 
jurisdiction at the time the crime was committed. Is such 
statute valid as applicable to the crime already committed? 

45. A statute provides that a minor may be confined for a 
term of years in the reform school on the order of a judge 
made on application of the parent or guardian with the show- 
ing that the minor is incorrigible, such commitment being 
with the right of the minor to be heard, but without provision 
for a jury trial or other regular judicial proceedings. Is such 
a commitment valid? 

46. The government of Chili passes sentence of banish- 
ment on a political offender and makes a contract with the 
owner of an English steamer to transport such offender to 
England. He is accordingly put on board against his will and 
by the officers of the vessel detained on board until he reaches 
England, when he is allowed his liberty. Have the courts of 
England jurisdiction of a prosecution against the officers of 
the vessel for false imprisonment? 

47. Can conspiracy against the government of the United 
States by citizens of the United States in a foreign country be 
made criminal by statutes of the United States? 

48. The statutes of the United States make the jurisdic- 
tion of the federal courts over crimes against the United States 
exclusive. The national banking act passed by Congress 
makes it a crime to forge national bank notes. Is such act 
punishable as forgery under a state law ? If the criminal is 
tried and convicted in the federal courts for such crime can he 
be again tried therefor in the state courts? 

49. A person in Iowa gives a bank for collection a draft 
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on a commission merchant in New York, accompanied by a 
forged bill of lading for a car load of wheat, the bill of lading 
providing for the delivery of the wheat to the order of the 
person drawing the draft and being indorsed by him to the 
bank in the same way as the draft is indorsed. The draft 
and bill of lading are forwarded through a corresponding 
bank in New York to the drawee, who pays the draft to such 
corresponding bank and the money is forwarded to the Iowa 
bank, but the drawee subsequently finding that the bill of 
lading is forged, garnishes the money in the hands of the 
Iowa bank before it is paid over to the drawer of the draft. 
What crime is committed and in what jurisdiction? 

60. Under a state constitutional provision guaranteeing 
trial by jury in criminal cases, is a statute valid which makes 
offences committed within 500 yards of the boundary line 
between two counties triable in either county? If in such case 
defendant is put on trial and acquitted of the offence in the 
adjoining county to that in which the crime was committed, 
can he be again tried in the county of the commission of the 
crime? 

61. Where goods are stolen in one state and taken by the 
thief into another, can he be tried in the latter under an 
indictment charging the taking, etc., in the former? 

62. By force and without legal authority a criminal is 
brought from another state and arrested here for a criminal 
offence committed in this county. Can he be legally tried? 
Can he under such circumstances be legally served with civil 
process? Can the persons who thus brought him from the 
other state be properly demanded as fugitives from justice by 
the governor of the state from which the prisoner was 
brought? 

63. Can a person who is extradited under the usual 
provisions of treaties be tried in the country to which he is 
taken for another crime than that for which he is charged in 
the extradition proceedings? 
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54. An indictment being presented by the grand jury in 
open court and duly indorsed and filed, are affidavits of the 
grand jurors receivable on a motion to quash or set aside the 
indictment to prove that the requisite number of grand jurors 
did not concur in the indictment? 

55. An indictment charges larceny of ^^one black horse, of 
the personal property of A" committed at a date so long prior 
to the date of the finding of the indictment that the prosecu- 
tion seems to be barred by statute. Can defendant be 
convicted under such indictment of a larceny, such as that 
described in the indictment, committed within the statutory 
period? 

56. There being a constitutional guaranty of the right of 
trial by jury, would a state statute authorizing a court to try 
criminal cases without a jury by consent of defendant, be 
valid? 

57. A is indicted for the murder of B. There is proof 
that B was last seen going out with A in a boat ; also that 
when A was asked on his return alone what had become of B 
he said they had a quarrel and he threw B overboard and B 
was drowned. There is also proof that A had B's watch 
within a few days after they were last seen together and was 
secreting it. Can A be properly convicted? 

58. A assaults B with intent to kill, for the purpose of 
feloniously taking B's money from his person. Neither the 
offence of murder nor that of robbery is actually committed. 
A is put on trial for assault with intent to commit robbery. 
On the trial no evidence of an intent to rob being introduced, 
A is convicted of assault and battery. Can he be subsequently 
put on trial for assault with intent to commit murder in the 
same transaction? 

I 

59. Defendant is indicted for larceny in stealing two ten 
dollar bank notes properly described and is acquitted. Sub- 
sequently he is again indicted for larceny, this time in the 
Stealing of four ten dollar bank notes of the same description 
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as those named in the first indictment The time during 
which the offence charged in the latter indictment might have 
been committed overlaps the time within which the offence 
charged in the former indictment might have been committed. 
Can defendant demur to the second indictment on this ground? 
Will a plea in the second case of former acquittal be available 
under the foregoing facts? Will the prosecution be allowed 
to show by evidence on the trial of the plea of former 
acquittal that the transaction which it was attempted to prove 
in the first case was a different one fro;n that which it is 
sought to prove in the second case? 

60. If in a criminal case defendant does not by evidence 
controvert the proof of commission of the crime, but intro- 
duces evidence of insanity at the time the criminal act was 
done, and such evidence is, in the opinion of the court, wholly 
insufficient to show insanity, can the court properly direct the 
jury to render a verdict of guilty? 

61. Defendant, having been convicted, on appeal secures 
a reversal on the ground that the evidence on the trial was 
wholly insufficient to establish an essential element of the 
crime charged. Has the prosecution the right to again put 
him on trial and introduce evidence which shall establish the 
crime in the particular as to which the evidence on the former 
trial was insufficient? 

62. Where defendant pleads former acquittal, may the 
state show, for the purpose of defeating the effect of such 
acquittal, that it was procured by bribery of jurors? 

63. Can a prisoner serving a term in the penitentiary be 

indicted and tried for another crime committed before such 

imprisonment? 

Emlin McClain. 



(On the next two pages are tables showing classification of homi« 
cide and of sexual crimes.) 
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OLD-FASHIONED QUESTIONS ON EQUITY. 

[The questions asked in the recitations and examinations of this 
law school are almost inyariably hypothetical cases, resembling, as 
closely as may be, the problems propounded by clients. Tet when 
Judges and practicing lawyers try to test a student's knowledge, 
their questions, according to a long-established custom still prevail- 
ing in all parts of the United States, ask for definitions and classifi- 
cations, and for little else. The questions on Equity printed below 
indicate the sort of review that should be pursued as to all subjects 
by a student anxious to pass a bar examination brilliantly.] 



1. What is equity? (Bispham on Equity, sec. i.) 

2. What is the diflference between law and equity? 
(Sec. I.) 

3. Are courts of equity bound to follow precedents? 

4. In this state what courts have equitable jurisdiction? 

5. Has a justice of the peace jurisdiction in equity.? 

6. Give some of the maxims of equity, (Sees. 37-48.) 

7. What is a trust? (Sec. 49.) 

8. What is the distinction between active trusts and passive 
trusts? (Sees. 20, 54.) 

9. What is the distinction between executed and executory 
trusts? (Sees. 20, 57.) 

10. What is the distinction between public and private 
trusts? (Sees. 20, 59.) 

11. How do equitable interests descend? (Sec. 60.) 

12. How are equitable interests alienated? (Sec. 61.) 

13. Are equitable interests liable for debts? (Sec. 61.) 

14. What are express, implied, resulting, and constructive 
trusts? (Sees. 20, 63, 78.) 

15. Must an express trust be created by writing? (Sec. 
64.) 

16. What language must be used in order to create an 
express trust? (Sec. 65.) 

17. What is a declaration of trust? (Sec. 67.) 
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18. What are precatory words? (Sec. 71.) 

19. Distinguish between a power, a trust, and a power in 
trust. (Sec. 77.) 

20. What is a charitable trust? (Sees. 116, 120, 124, 125.) 

21. Need a charitable trust have certain cestuis? (Sec. 
125.) 

22. Is a charitable trust objectionable if it tends to create 
a perpetuity? (Sees. 125, 133.) 

'23. What is the cypres doctrine? (Sec, 126.) 

24. Who may be a trustee? (Sec. 136.) 

25. What are the duties of trustees? (Sec. 137.) 

26. Can a trustee delegate his authority? (Sec. i45.) 

27. What is the responsibility of a trustee for the acts of 
his co-trustee? (Sec. 146.) 

28. What is a mortgage? (Sec. 150.) 

29. What is the equity of redemption? (Sec. 151.) 

30. Can a mortgagor waive the equity of redemption 
simultaneously with giving the mortgage? (Sec. 153.) 

31. Can a mortgagee buy the equity of redemption 
(Sec. 153.) 

32. How do you determine whether a transaction is a 
mortgage or a conditional sale? (Sec. 154*) 

83. What is foreclosure? (Sec. 156.) 

34. What is the doctrine of tacking? (Sec. 159.) 

35. Is tacking recognized in this state? 

36. What is the doctrine of equity with reference to the 
assignability of choses in action? (Sec. 164.) 

37. Must an assignment be in writing? (Sec. 167.) 

38. Is a promise to pay out of a fund an assignment? 
(Sec. 167.) 

89. Is an order on a fund an assignment? (Sec. 167.) 

40. According to the law of this state, is a check on a 
bank accoimt an assignment? 
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41. Is an assignment valid without notice? (Sec* i68.) 

42. Does the assignee of a chose in action take it subject 
to defenses? (Sec. 170.) 

43. Must an assignee sue in the name of his assignor? 
(Sec. 172.) 

44. What is accident? (Sec. 174.) 

45. \yhen an instrument is lost, what remedy is there in 
equity? (Sec. 177.) 

46. What is the distinction between a penalty and liqui- 
dated damages? (Sees. 178, 179O 

47. What is the equitable doctrine as to forfeitures? 
(Sec. 181.) 

48. What is mistake? (Sees. 184-186, 191.) 

49- What are the remedies in case of mistake? (Sec. 

184.) 

50. What are the rules as to mistakes of law and of fact? 
(Sec. 187.) 

51. What is fraud? (Sees. 197, 198.) 

52. What are the remedies as to fraud at law, and what in 
equity? (Sees. 198, 200, 201. y 

58. What are the classes of fraud? (Sec. 205.) 

54. Distinguish between actual and constructive fraud. 
(Sec. 206.) 

55. What is undue influence? (Sec. 231.) 

56. When are voluntary conveyances void as against 
creditors or purchasers? (Sees. 243-245, 247-252.) 

57. In this state can a debtor give a preference to some of 
his creditors? 

58. What are the kinds of notice? (Sees. 268, 269.) 

59. What is notice by lis pendens.^ (Sec. 274.) 

60. What is equitable estoppel? (Sec. 282.) 

61. What is election? (Sec. 295.) 

62. What is equitable conversion? (Sec. 307.) 



OLD-FASHIONED QUESTIONS ON EQUITY- 17 

63. What is contribution? (Sec. 328.) 

64. What is exoneration? (Sec. 331.) 

65. What is subrogation? (Sec. 335.) 
66 What is marshalling? (Sec. 340.) 

67. What are the chief remedies in equity? (Sees. 361, 
399, 466.) 

68. When can specific performance be obtained? (Sees. 
364, 368-373-) 

69. What are the kinds of injunctions? (Sees. 400, 403.) 

70. Give some of the cases in which an injunction can be 
obtained. (Sees. 406, 410, 413, 427, 429, 431, 435, 438, 

444-) 

, 71. When will a court of equity reform a written instru- 
ment? (Sees. 468, 469.) 

72. What is rescission, and when can it be obtained? 
(Sees. 472-475.) 

73. What is the doctrine of compensation? (Sec. 476.) 

74. What is the reason for going into equity in partner- 
ship cases? (Sec. 505.) 

75. What is a creditor's bill? (Sec. 525.) 

76. What is a bill of discovery? (Sec. 557.) 

77. What is a bill quia timet? (Sec. 568.) 

78. What is a bill to perpetuate testimony? (Sec. 573.) 

79. What is a bill to remove a cloud from title? (Sec. 

575.) 

80. When will a court of equity appoint a receiver? (Sec. 

576.) 

81. What was the reason for the rise of equitable juris- 
diction? 

Eugene Wambaugh. 
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THE COURTS OF IOWA. 

The present Constitution of Iowa became law in 1857. It 
was framed for a state already organized and fully supplied 
with a judicial system. A supreme, a district court and other 
courts inferior to the district court were then exercising 
defined powers. The new constitution made void all laws 
inconsistent with its provisions; but it continued those not 
inconsistent until they should expire or be repealed.* It also 
authorized the proceedings then pending in any of the courts 
to be prosecuted to final judgment.' It continued the judges, 
among others, in office until the expiration of the terms for 
which they had been chosen.* The supreme court, as it then 
existed, consisted of three judges, one chief justice and two 
associates, chosen by the joint vote of the two houses of the 
general assembly.* Their term of office was six years, and 
tiie incumbents would go out of office on January 11, 
i860.* The new constitution established a supreme court of 
three judges' whose term of office should be six years. These 
judges were made elective by a vote of the people and were 
to be so classified that one should go out of office every two 
years.*^ The legislature was authorized, however, after the 
year i860 to increase or diminish the number of judges of 
this court.® The constitution fixed the second Tuesday in 
October, 1859, for the first election of judges to the supreme 
court.® In pursuance of an act of the seventh general assem- 
bly, approved March 23, 1858, three judges were elected at 
the general election of 1859. '^^^ act required such judges, 
when elected, to determine by lot which of them should go 
out of office at the end of two years, and which at the end of 
four, and which should have the full term.*® The beginning 
of the term of office of these judges as well as of that of the 
district judges is fixed by the constitution on January first 
next after their election." 



1 Cons. Art. IS, Se& S. 
a Id. Axts IS, Seo. 8. 

• Id. Art. 18, Seo. 11. 

4 Cohb. of 1840, Art. 6, Sec. 8. 
 10 Iowa, p. V, note 1. 

• Cods., Art 5, Seo. S. 



V Id., Art. 6, Sec. 8. 
a Cone., Art 6, Sec 10. 
t Id., Art. 18, Sec. 8. 

10 Acts 7 Gen. Am., Chap. 160, Seo. 9. 

1 1 Cons., Art 6, Sec. 11. 
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The Hon. Ralph P. Lowe^ the Hon. Caleb Baldwin and 
Judge L. D. Stockton, at the time an associate judge of the 
old court, were the first judges elected to the new coiut. The 
short term fell to Judge Lowe and by consequence he became 
the^ first chief justice of the new supreme court.^ Judge 
Baldwin obtained the term ending January first, 1866. Judge 
Stockton's ofiice determined in 1864. These judges qualified 
January 11, i860. On the 27th of June, i860, the Hon. 
George G- Wright, the last chief justice of the old court, 
qualified as a member, appointed by the governor to the 
vacancy occurring by the death of Judge Stockton, and at the 
general election' of i860 he was elected to fill the xmexpired 
part of the term for which Judge Stockton had been chosen. 

The ninth general assembly provided for the addition of a 
fourth judge to this court.' The statute required the appoint- 
ment by the governor of a judge to hold oflSce to January i, 
1865, when the "regular term" of a judge to be elected should 
commence. This new judgeship was to be filled by an 
election every sixth year after 1864.^ When the present 
code was prepared the supreme court consisted of four judges 
so classified that by an election of one each odd-numbered 
year and one each sixth year after 1864, the full membership 
was maintained and each judgeship was six years in length. 
Hence by section 582 the code exactly expressed the law as it 
stood when the code was submitted to the legislature. The 
sixteenth general assembly, by an act approved February 11, 
1876, again increased, by one member, the supreme court. 
The ofiice thus created is filled by election at the general 
election on each sixth year after 1878.* 

The district court, under the constitution of 1846, consisted 
of a single judge, who was chosen by the qualified voters of 
the district foi* a term of five vears.^ There were thirteen 
judicial districts prganized in the state when the new constitu- 
tion was adopted. The judges of these courts were continued 

1 10 Iowa, p. V « Acts 18 Gen. Ass., Chap. 7. 

i ActB 9 OeiL Ab0., Chap. 28. > Cons. 1846, Art 5, Sec 4. 

«I<L 
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in their office until its natural expiration. The legislature was 
required by the new constitution to divide the state into eleven 
districts.^ The district court provided for consisted of a 
single judge elected by the people of his district for a term of 
four years.* 

The new constitution empowered the general assembly 
after the year i860 to increase or diminish the number of 
judicial districts, or the number of the judges of the district 
court, the increase or diminution not to be more than one dis- 
trict or one judge at any one session.' And by an amend- 
ment to the constitution, adopted in 1884, the legislature is 
authorized at any regular session to increase or diminish the 
number of judicial districts, and the number of judges of the 
district courts, as it may deem necessary.* There are at 
present eighteen districts in the state. Some of them have 
one judge, some two, some three, and one, the fifteenth, has 
four judges.^ As the state is now divided the county of Polk 
is a judicial district with three judges. The judges of any 
district, if necessity or convenience require it, may hold court 
at the same time at the same place.' The jurisdiction of the 
supreme court is made appellate by the constitution ; but it is 
subject to such restrictions as the general assembly may pre- 
scribe.^ The statute denying the right of appeal when the 
amount in controversy does not exceed one hundred doUarsw, 
without a certificate from the trial judge to the effect that the 
case involves a question on which it is desirable to have the 
opinion of the supreme court, is an instance of a limitation on 
this court's jurisdiction validly imposed by the legislature.® 
The legislature could not clothe it with original jurisdiction, 
nor establish a tribunal superior to it. The district court is 
certainly protected by the constitution in its . jurisdiction 
•against legislative attempt to strip it of all law powers or all 
equity powers. It must have legal and equity jurisdiction to 
remain what the constitution Kas defined it to be, " a court of 



1 CODB. 1857, Art. 6t Sec. 10. 
t Id., Art. 5, Sec. 6. 

3 Cons., Art. 5, Sec. 10. 

4 Amend. Cons., Art 6, Sec. 10. 



B Acts. 21 Oen. Ase., Chap. 134. 
e State v. Emmons, 7S Iowa, 866. 

7 Cons., Art. 6, Sec. 4. 

8 Andrews v. Burdick, 6S Iowa,^4. 
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law and equity." The general assembly is empowered, how- 
ever, to create other courts, " inferior to the supreme court," 
to share in the judicial power of the state ;^ and in creating 
such courts it can give them jurisdiction concurrent with the 
district court,' or jurisdiction to hear appeals from it. The 
circuit court abolished by the twenty-first general assembly 
was a court invested during part of its existence with general 
original jurisdiction concurrent with the district court in all 
civil actions and special proceedings." The twelfth general 
assembly established a general-term court in each judicial dis- 
trict, consisting of the district judge and two circuit judges, 
with which each district was by the same act supplied, and 
made it a tribunal to hear and decide in the first instance all 
appeals from the district and circuit courts within its own 
district.* No appeal from the district court while the general 
term existed, except by passing through it, could reach the 
supreme court. But it was a court inferior to the supreme 
court, and therefore constitutional. 

The district court has both original and appellate juris- 
diction. 

The justices of the peace are not guaranteed a permanent 
sharo in judicial power. But while these continue to be parts 
of our judicial system the constitution imposes limitations to 
their jurisdiction which the general assembly cannot remove. 
Cases in chancery, and cases where the title to real estate 
may arise are withheld from the justice of the peace. In 
other civil cases he has jurisdiction only when the amount in 
controversy does not exceed one hundred dollars, unless with 
consent of the parties. If the parties to the controversy con- 
sent the court may hear causes involving as much as three 
hundred dollars.*^ The legislature clearly could not give the 
justice authority in excess of these limitations. The limits to 
their jurisdiction are indispensable, though the courts are not. 

The justice of the peace is an inferior court, with only 

1 Cons., Art. 5, Sec. 1. * Coae, Sec. 162. 

B Hetherlngton t. Bbsell, 10 Iowa, 146. « Acts 12, Gen. Abb., CbAp. 86. 

• Cons., Art 11* Sec. 1. 
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original jurisdiction limited to criminal and legal (not equit- 
able) actions. 

Since the adoption of the constitution of 1857, a supreme 
court, a district court, and a justice of the peace, have always 
formed parts of the judicial system of Iowa. Within that 
time the legislature has established police and superior courts, 
a circuit court, and a general term ; and it has abolished the 
county, circuit, and general-term courts. To-day the courts 
of the state are as follows : The supreme court, the district 
court, the justice of the peace, the mayor's court, the police 
court, and the superior court, the last three being provided 
for only in connection with cities and incorporated towns. 
The mayor has the jurisdiction of a justice of the peace.^ 
Police courts are criminal courts of record in cities of the first 
class in which no superior court is established, with jurisdic- 
tion of violations of city ordinances, and the criminal juris- 
diction of a justice of the peace.* Superior courts may be 
established in cities of seven thousand inhabitants. When 
established this court has jurisdiction concurrent with the dis- 
trict court except as to probate matters, and actions for divorce, 
alimony, and separate maintenance, conciu^rent jurisdiction 
with justices of the peace, and appellate jurisdiction over the 
justices of the township in which it sits, and over other 
justices of the county when the parties consent.^ The mayor 
has no appellate jurisdiction, nor has the police court. 

Samuel Hayes. 

1 Code, Sec 606. s Acts 18 Gen. Abs., Chap. 148, Acts 19 

» Code, Sec. 64S. <^®»- ^^^ » C*^P- ^» *"*<* ^<^ ^» ®®*^' ^'^■^» 

Chap. 40. 
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MISCELLANY. 

Quail-Contractfl. 

The difiference between contractual and quasi-contractual 
obligations was recognized and discussed by the Roman 
jurists. Inst. Just. Ill, 13 and 27. From Roman law the 
expression obligcUiones quasi ex contractu was introduced into 
English law. In the time of Coke and Bacon it is certain that 
the difference between contracts and quasi-contracts was 
understood. Speake v. Richards, Hobart, 206 (1618), s.c. i 
Keener Cas. Q. C, i. Yet as the remedies belonging to 
contracts not under seal were also given to quasi-contracts, 
the difference appeared to be of no practical importance. 
Hence the distinction dropped out of the minds of lawyers. 
Under the designation of implied contracts, quasi-contracts 
were confused with some genuine contractual obligations. 
Only recently has it been perceived that implied contracts, 
so-called, are of two very distinct kinds, quasi-contracts 
implied as of law and genuine contracts implied as of fact. 
I Keener Cas. Q. C, 21, note 2; J. B. Ames in 2 Harv. L. 
Rev., 53, 63, 64. 

The effort to collect and systematize the doctrines of quasi- 
contracts began, it seems, with Mr. J. B. Ames, professor in 
Harvard University, and his former associate, Mr. W. A. 
Keener, now professor in Columbia Law School. Mr. Keen- 
er's two volumes of Cases on Quasi-Contracts are at present 
almost the only aid to systematic knowledge. A text-book on 
the subject is being prepared by Mr. Keener. Soon quasi- 
contracts may become a subject in the courses of most law 
schools, a subject eventually co-ordinate with contracts and 
torts. 

In 25 American Law Review, 695, Mr. J. H. Wigmore, 
professor of law in Fukuzawa College, Tokio, has an article 
entided, "A Summary of Quasi-Contracts." After the man- 
ner of Stephen's Digest of Evidence, the article consists of 
general propositions and illustrations. The illustrations are 
chiefly derived from the cases collected by Mr. Keener. The 
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general propositions are said by Mr. Wigmore to differ 
materially from the propositions that may be expected in Mr. 
Keener's text-book. 

Reoovery of Illegal Interest Paid. 

There is a direct conflict in the cases as to whether, aside 
from statutory provisions (which are usually penal), interest 
paid in excess of the legal rate can be recovered. By many courts 
it is said that the usury laws generally are directed against the 
borrower as well as the lender, and that the parties being both 
at fault and the usury having been voluntarily paid, no relief 
will be given,* But other courts refuse to look upon the par- 
ties as on an equal footing as to the violation of the law, and, 
regarding the borrower as having practically paid under 
coercion, allow him to recover illegal interest paid as money 
had and received by the lender.* In Maine, Vermont, and 
perhaps other states, recovery of illegal interest paid is 
expressly authorized by statute, and therefore the decisions in 
these states do not illustrate the general doctrine. Courts 
which allow recovery of illegal interest paid as a common law 
right, regard such recovery as in furtherance of justice rather 
than as a legal right, and, therefore, although by statute all 
interest accruing under a usurious contract is forfeited, allow 
the borrower to recover only the excess of interest paid 
beyond the legal rate.^ 

1 Sheltony. Gill, 11 Ohio, 417; Graham t. Cooper, 17 Ohio, 606; WiUiamBon t. Cole, 26 
Ohio St., 207; Hadden t. Innee, 24 UL, 881; Tompkins ▼. HiU, 28 lU., 510; Perkins t. Conant, 
20 la, 184; Manny t. Stockton, 34 IlL, 306; Carter y. Moses, 30 IlL, 630; Woolfolk ▼, Bird, 22 
Minn., 341; NichoUs y. Skeel, 12 Iowa, 300; Qoinn y. Boynton, 40 Iowa, 301; Ransom ▼. 
Hays, 30 Mo., 446; Latham y. Boilding Ass'n, 77 N. Car., 146; Merchant's Bank y. Lutterloh, 
81 N. Car., 142; Hargrave y. Lewis, 3 Ga., 162; Jones y. Joyner, 8 Ga., 662; Broadwell y. 
Lair, 10 B. Mon., 220; Reld y. Duncan, 1 La. Ann., 266; Spurlin y. Mnrlikin, 16 La. Ann., 
217. 

i Wheaton y. Hibbard, 20 Johns., 200; Thomas y. Shoemaker, 6 Watts A 8., 170; Phil- 
anthropic Building Ass'n y. McKnight, 36 Penn. St., 470; Brown y. Mclntoeh, 30 N. J. Law, 
22; WiUle T. Green, 8 N, H., 333; Peterborough Sayings Bank y. Hodgdon, 62 N. H., 300; 
State Bank y. Ensminger. 7 Blackf., 106; Wood y. Lake, 13 Wis., 84. 

» Wheaton y. Hibbard, 20 N. Y„ 280; Dey y. Dunham, 2 Johns. Ch., 101; Fanning y. 
Dunham, 5 Johns. Ch., 146; Palmer y. Lord, 6 Johns. Ch., 06; Clarkson y. Garland, 1 
Lelght 147; Zelgler y. Scott, 10 Ga., 380; Fay y. Loyejoy, 20 Wis., 403. 
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Inlant's Uabillty for ConstmctiTe Convenlon. 

The old difficulty as to whether an infant who obtains 
property under contract can be held liable therefor in tort, 
was largely the result of technicalities as to the form of action. 
Aside from any peculiarities of case, trover, and trespass, there 
is no reason why an infant should not be liable for injury to 
property in his possession belonging to another, when such 
injury is the result of his wrong or negligence, and so the 
cases hold.^ On the other hand, his possession being rightful, 
even though in pursuance of a contract not enforceable against 
him, he is not liable tor injuries to the property not due to his 
fault. But the difficulty arises in a class of cases where the 
infant having possession under a contract departs from the 
contract, and thereupon, but not in direct consequence thereof, 
or of any fault on his part, the property is injured; for 
instance, where the infant has hired a horse to drive to a 
particular place, and then, having driven further, the horse 
dies from some cause not attributable to the infant's fault. It 
is said in a number of cases that this departure of the infant 
form the use stipulated in the contract, constitutes a conver- 
sion, and that trover will lie, against which form of action, 
being in tort, infancy will be no defense.^ In the New York 
and Vermont cases cited in the note preceding the last, the 
same doctrine is announced, but the facts show a direct injury 
to the property by the infant. Other courts, however, 
vigorously object that the tort thus made the basis of the 
action against the infant is purely constructive, the thing 
really complained of being the breach of contract, for which, 
of course, the infant is not liable.^ The doctrine of construct- 
ive conversion has been carried very far in Massachusetts.* 

1 Barnard t. Haggis, 14 C. B.t N. 8., 45; WaUeyT. Holt, 36 L. T., N. 8., 631; CampbeU 
T. Stakes, 2 Wend., 137; Towne T. WUey, 23 Vt, 365. 

a Homer t. Thwlng, 3 Piok., 4d2; Freeman t. Boland, 14 B. I., 39. 

> Jennings t. Bondall, 8 T. H., 335; Penrose t. Ourren, 3 Bawle, 351; Wilt t. Welsh, 6 
Watts, 9; Scbenk v. Strong, 4 N. J. Law, 87. 

4 In WbeeloGk t. Wheelwriglit, 5 Mass., IM, it is held that where a horse Is driven 
farther than contracted for, and dies, but not from any fault of the bailee, case will not 
lie, bat it is said that trover wilL So where bailee, having possession ander a void Sun- 
day contract of hiring, drove further than agreed, he was held liable for death of the 
hoirse without his fault. Hall v. Corcoran, 107 Mass., 251. 
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But it is doubtful whether the authorities in general would 
support an action of tort against an adult for injury to or loss 
of property in bailee's hands, during or after a use thereof by 
him which is wrongful, simply because in violation of the con- 
tract under which he has gained possession. 

Pliyvioal Bzamination. 

The doctrine of the Supreme coiut of the United States, 

announced in Union Pacific R. Co. v. Botsford,* of which note 

was made in the last number of the Bulletin, that a court 

has no power in a civil action for personal injuries, to require 

plaintifiE to submit to a physical examination, has been adopted 

by the Supreme Court of Indiana' and by the Court of 

Appeals of New York.' In the latter state there had been 

conflicting decisions on the question in the lower courts. The 

right to order such examination seems to have been first 

recognized in a court of last resort, in Iowa,* where Judge 

Beck, speaking for the entire court, rendered an opinion 

reversing a judgment in such an action on the ground that 

the lower court had refused to require plaintiff to submit to 

such examination. This ruling had, before the Supreme 

Court of the United States passed upon the question, been 

followed in several states.* What the subsequent course of 

decision oh the question will be, in view of this conflict, it is 

hard to say. 

Recent Cases. 

The case of Baehr v. Clark, 49 N. W. Rep., 840, (Iowa) 
is an illustration of the doctrine that one who is, by fraud, 

1 141 IT. S., 290; 11 S. C. Rep., 1000. 

1 Penn's Co. t. Kewmeyer, 34 Cent. L. J., 44. 

t McQniglan t. Delaware, etc., B. Co.. 46 Albany L. Jonr., 66. The same ooncliistoxi 
lias been reatihed In Illinois. Parker t. Bnslow, 108 lit, 272. 

4 S<^hroeder ▼. Cbioago, B. I. ^k P. R. Co., 47 Iowa, 376. 

s Atoliison, T. * S. F. R. Ca t. Tbol, 29 Kans., 408; Tnmpike Co. r. Bailey, 37 Ohio 
St, 104; Hatfleld y. St. Paul A D. R. Co., 83 Minn., 130; White t. MUwankee City B. Co., ei 
Wis., 636; Richmond A D. R. Co. ▼. Childress, 82 Oa., 719; Alabama O. S. R. Co. ▼. Bin, 
90 Ala., 71, 9 So. R., 90; Sibley t. Smith, 46 Ark., 276. In the foUowlng cases it is held tliat 
nnder the drctimBtanoes in ea6h case it was not error in the lower court to refuse to 
require plaintifl to submit to sudi examination, assuming that it would be proper to do so 
under other circumstances: Shepard t. Mo. Pac. R. Co., 86 Mo., 629; Sidekum ▼. Wabash, 
etc, R. Co., 99 Mo., 400; Owens t. Kansas City, eta, R. Oo^ 96 Mo., 170; Sioux City * P. B. 
Co. T, Ftnlayson, 16 Nebr., 678; Stuart t. Havens. 17 Nebr., 211; Railway Oa t. Under- 
wood, 64 Tex., 468; Mo. Pac. B. Co. t. Johnson, 72 Tex., 96. 
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induced to part with possession of his property without 
intending to transfer title, may follow the property into the 
hands of an innocent purchaser. The facts were, briefly, that 
A procured diamonds from plaintiff, who was a regular dealer, 
on the representation that he had a customer for them. 
Instead of selling them, however, he first pledged them for a 
gambling debt, and afterward sold them as his own, using the 
money to pay off such debt. In an action of replevin it was 
held that the original owner could recover them from the 
purchaser. 

In Cribben v. Deal, 27 Pac, 1046 (Oregon), the question 
was as to the validity of a deed in which, at the time of sign- 
ing, sealing, and acknowledging, there had been a material 
omission. The omission was of the name of the grantee. 
The grantor subsequently, but before the deed was delivered, 
by parol authorized a third person to fill in the name of the 
grantee and to deliver the deed. This was done; and the 
deed was held valid. In Oregon, seals are not abolished. 
Stimson's Am. Stat. Law, §§ 1564, 41 21, 4507. Hence the 
decision is, as it pixrports to be, in conflict with the ancient 
common law rule that authority to fill a blank in a substantial 
part of a sealed instrument cannot be conferred by parol. By 
the citation of many authorities the opinion of the court shows 
that the gradual disappearance of the distinction between 
sealed and imsealed instnunents has been brought about 
largely by the decisions of the courts.. 

The right of the widow with reference to the corpse of her 
deceased husband, is discussed by the Supreme Court of 
Minnesota, in Larson v. Chase, 50 N. W. R., 238, and it is 
held that there is a right of action on her part against one 
who wrongfully mutilates such corpse, and that she may 
recover substantial damage for mental suffering and injury to 
the feelings resulting therefrom. 

Recent Books. 
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'.■*' 



 



28 



THB LAW BULX.BTIN, 



This volume follows the Langdell method. That is to say, 
it contains no introduction, no head-notes, and no comments. 
It contains both English and American cases, and is die only 
collection of criminal cases made for students. 



Sbtlbctions from Leake's Elements of the Law of Con- 
tracts AND Finch's Cases on Contracts. Arranged as a Text- 
Book for Law Students, by William A. Keener, Professor of Law, 
and Dean of the Faculty of Law in Columbia College. New York; 
Baker, Voorhis & Co., 1891. 8vo. Two volumes. Pp. x. and 1222. 

These volumes indicate that at Columbia the Langdell 
system is modified materially. The student gets his knowl- 
edge of the law chiefly from Leake's text, and then finds in 
the cases from Finch illustrations of the doctrines laid down 
by Leake. This method is doubtless more rapid than the 
Langdell method; and consequently one is not surprised to 
find that, whereas Langdell's Cases on Contracts covers only 
mutual consent, consideration, and conditions, these volumes 
cover almost all of the law of contracts. The cases are 
exclusively English, and are reprinted without head-notes. 

Leading Cases upon the Law of Torts. Selected by Gbobob 
Chase, LL. B., Professor of Law In the New York Law School, New 
York City, and Dean of the Law Faculty. St. Paul, Minn.: West 
Publishing Co., 1892. 8vo. Pp. xxi. and 299. 

The cases are English and American. Head-notes are 
given. There is no summary of the subject; but Professor 
Chase, in his preface, points out that the cases are intended 
" to supplement and illustrate the statements of legal princi- 
ples which are set forth in the various treatises ;" and hence 
there may be no material difference between the plan of this 
book and the plan of Professor Keener^s. Almost every case 
is annotated with references to other valuable cases. 
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A SYNOPSIS OF THE LAW OF EVIDENCE. 

[This synopsis Is not Intended to take the place of a text-book, nor 
even to serve as the basis of a course of lectures. It presupposes 
study of a textbook, attendance upon lectures, and reading of cases, 
and by way of review attempts to call to the student's mind the 
chief results of such work. Necessarily, it omits many things. 
Necessarily, also, it states many doctrines meagerly. For explana- 
tions and authorities use must be made of the text-books cited in the 
notes. >] 

PART I. 

INTRODUCTION. 

CHAPTBB I. 
THB SOUBCE8 OF KNOWLEDGE OF FACTS. 

§ 1. Scope Of Bubjeot— The law of Evidence teaches how 
knowledge of facts is obtained by courts.^ 

§ 2. Possible Bonrcet of Knowledge.— The possible sources of 
knowledge are : ( i ) Consciousness, ( 2 ) Perception through 
the senses (sight, smell, taste, hearing, touch); (3) Informa- 
tion; (4) Reasoning. Memory, of course, is not a source of 
knowledge. 

1 AbbreriaUoiiB: Gr., Greenleaf on Ertdeoce; St, Stephen's Digest of the Law of 
fivUteDoe;Beit, Cluuiiberlayne'i Edition of Beat on Evidence. 
tiHarT.L.Bev. 142-143. 
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§ 3. Not all Bonrces open to Courts.— Judges, jurors, and 
witnesses are not permitted to gain knowledge as to the facts 
of a case from all of the possible sources of knowledge. 

§4. A Wltneu' BonrcM of Knowtedge.— In a preliminary and 
very general way it may be said that a witness must obtain 
his knowledge of the facts from his own consciousness and 
perception and, with certain exceptions, not from information 
(hearsay), nor from reasoning (opinion). 

f 5. A Juror's Bonrost of Knowledge.— A juror must obtain his 
knowledge of the fact of the case from his own perception of 
the objects introduced in evidence, and from the information 
given by the witnesses, and from his own reasoning based 
upon such perception and information. 

S 6. A Judge's Bourcee of Knowledge.— A judge when passing 
upon a question of fact must obtain his knowledge just as if 
he were a juror. 

§ 7. Previous Knowledge of Facts of the Case.— From what has 
been said, it is obvious that the tribunal trying a question of 
fact has no right to take into account such facts as to the 
case as may be known to the jurors or the judge by means 
independent of the evidence. 

CHAPTER II. 
WHAT FACTS NBEB NOT BE GIVEN IN EVIDBNCB. 

§ 8. Yet ETidence need not be given as aU Facts.— Some facts, 
however, are known to the tribunal, or are assumed to be 
known, even in the absence of evidence. Such are (i) facts 
admitted in the pleadings,^ (2) facts admitted in open 
court,^ (3) facts of which the judge takes cognizance by 
virtue of the doctrine of judicial notice,*^ (4) facts within the 
knowledge possessed by jurors as men of common intelligence, 
and (5) facts included within presumptions, whether those 
presumptions be the so-called conclusive presumptions of law 

1 St. art. eo. 
• St. art. 60. 
s 1 Or. § § 4-6; St. arts. 68-00; Best, g 253, n. 1; 3 Harv. L. Rev. 285. 
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(J>raeswnjl>ltonesjuris el dejure) , or disputable presumptions of 
law {fraesumptiones Juris) y or the argumentative conclusions 
called presumptions of fact {fraesumftionesfactt)> 



CHAFTEU III. 
THE KINDS OF EVIDENCE. 

§ 9. Kindt of Evidence.— Considered with reference to the 
vehicle of communication with the court, evidence is oral, 
documentary, and immediate. 

§ 10. Oral Evidence.— Oral evidence is testimony given by 
witnesses. It includes testimony given in open court, and 
also testimony that has been taken by deposition. Oral evi- 
dence is (i) original (based on consciousness or perception), 
(2) derivative (based on information) or (3) opinion (based 
on reasoning). 

§ 11. Documentary Evidence.— Documentary evidence consists 
of statements made in writings. 

§ 12. Immediate Evidence. —Immediate evidence, sometimes 
called real ^ evidence, is furnished when the jurors, instead of 
receiving their knowledge through the medium of testimony 
or of documents, receive their knowledge as witnesses receive 
theirs, that is to say, by the exercise of their own powers of 
observation.^ Examples of real evidence are deductions drawn 
by jurors from the personal appearance of the witnesses,* or 
from the appearance of things produced in court,*^ or from a 
view of the premises,® or from experiments made in court. ^ 

1 Best, §296, n. 1 ; 3 Harv. L. Rev. 141. 

t Because knowledge is famished by the thing itself, res, and not through the 
medium of testimony. Best, § 196, n. 1. 

a Best, g 196, n. i. 

4 2 Evans* Potbier on Obligations. 223; Best, § 196, n. 1. 

• Best, g 196. n. 1 ; Thompson on Trials, g g 850^72. 

. • 9apal}e'8 Grim. Proo. g 224; Thompson on Trials, g g S75-916. And see Iowa Code, 

gg2790.4432. 

T Note in 49 Am. Rep. 191. 



4 THE LAW BULLETIN. 

PART IL 

THE RULES AS TO ADMISSIBILITY. 

CHAFTEB IV. 
RELBYAKCT. 

§ la What la Rolevancy?— Any fact from which, taken by 
itself or in connection with other facts, one would draw even 
the slightest inference as to the existence or non-existence of 
any other fact, is logically relevant, in case the existence or 
non-existence of that other fact is the thing to be proved.* 

§ 14. Firat Principle. Irralevant Matter Inadmlaslble —What- 
ever is logically irrelevant is inadmissible.^ 

§ 15. Second Principle. Relevant BCatter Admiaslble.— Whatever 
is logically relevant is admissible unless rendered inadmissible 
by one of the exclusionary rules. 

§ 16. ibcclnaionary Rolea.— The general basis for the exclu- 
sionary rules is the fact that certain kinds of evidence, though 
logically relevant, are of slight weight, or are likely to 
consume too much time, or are forbidden by statute, or are 
privileged communications on account of public policy. In 
the approximate order of their importance the exclusionary 
rules are: (i) Hearsay, (2) Opinion, (3) Character, (4) 
Another transaction, (5) Secondary evidence of contents of 
documents, (6) Parol evidence excluded by statute, (7) 
Parol evidence varying solemn documents, (8) Privileged 
matters, (9) Evidence of incompetent witnesses, (10) Evi- 
dence too remote. 

CHAFTBB V. 
HEARSAY. 

§ 17. The Hearaay Role.— A fact cannot be proved by showing 
that it was asserted by any person.^ 

§ 18. Application of the Role to Docnmenta.— Obviously the 
rule excludes a witness who heard a person state the fact that 
is- to be proved. It excludes also a document stating the fact. 

1 St art. 1 ; Best, § 251, n. l. . . 

» 3 Harv. L. Rev. 144-145. 

« Best, g 492, n. 1 ; 1 Gr. § 98; St. art. 14. 
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In other words, a document is here treated precisely as if it 
were a witness. Just as the words of the person who orally 
states a fact are impressed upon the memory of a witness, so 
the words of the person who makes a written statement are 
impressed upon the document. The witness and the docu- 
ment alike say what they were told. 

§ 19. LImlUtioiui upon the Hearsay Rnla.— The hearsay rule is 
limited by the following subordinate rules, which are not 
exceptions to the hearsay rule, but are applications illustrating 
the principles underlying it. These limitations may be thus 
classified: (i) Words as facts, (2) Words as showing intent, 
(3) Words showing emotion. 

§ 20. Words as Facts.~When the thing to be proved is 
that certain words were uttered, the evidence of any person 
who heard the words is admissible. This is the case when 
one wishes to prove that slanderous words were spoken, or 
that a verbal contract was made, or that a verbal notice was 
given, or that a verbal threat was made. 

§ 21. Words showing Intant— When the thing to be proved 
is the intention with which a certain act was done, evidence is 
admissible of words spoken by the actor, if contemporaneous 
with the act and indicative of the intention. An instance is 
language indicative of the intention with which a person takes 
or retains possession of property. 

§ 22. Words showing XhnotioiL— When the thing to be proved 
is mental or bodily feeling, for example, pain, evidence is 
admissible of statements and exclamations made ' by the 
person whose feelings are in question, if contemporaneous 
with such feelings and indicative of their existence or locality. 

§ 23. Ras Oasta.— The limitations contained in the three pre- 
ceding paragraphs are sometimes jumbled together and 
treated as instances of a rule that words constituting part of 
the transaction, res gesta^ are admissible. The so-called res 
gesia rule includes in its boundaries a genuine exception to 
the' hearsay rule, as will be pointed out below.* 

1 See g 26. See also St Appendix, note V. 
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§ 24. Words how Proved.— In all cases in which words can 
be proved, the evidence that is admissible is the evidence of 
any one who heard the words. If the words were, so to 
speak, uttered in a document, the words are proved by pro- 
ducing the document, unless secondary evidence be admissi- 
ble.i 

§ 25. BzcepUons to the Hearsay Rule.— The exceptions to the 
hearsay rule will be discussed under the following heads: (i) 
Contemporaneous exclamatory narrations, (2) Books of 
account, (3) Admissions, (4) Confessions, (5) Former testi- 
mony, (6) Declarations in course of business, (7) Declarations 
against interest, (8) Dying declarations as to cause of death in 
homicide cases, (9) Declarations as to pedigree, (10) Declara- 
tions as to matters of public or general interest, (11) Declara- 
tions of testator as to lost will. 

§ 26. First Exception to Hearsay Rule. Contemporaneous Bx- 
clamatory Narrations. Res Gtosta.— When the thing to be proved 
is the cause of an accident, statements made almost contempo- 
raneously with the accident and declaratory of its cause may 
be proved according to most of the recent authorities. The 
theory is that, as there is no time for reflection the words are 
unpremeditated, resembling mere exclamations. The result, 
however, is that narrative matter is admitted; and hence this 
is a real exception to the hearsay rule. It is usually treated 
as part of the rule admitting words that are part of the res 
gesta.^ 

§ 27.— Second Exception to Hearsay Rule. Books of Aooonnt— 

Entries in a book of account, even though introduced in 
behalf of the person who made them, are admissible, provided 
(a) the book be one of regular and continuous accounts, and 
provided (b) the book be one of original entries, and pro- 
vided (c) the entries be made almost contemporaneously with 
the transactions recorded, and provided (d) the book and the. 
entries be verified by the oath of the person who made the 

1 See § 52. 

t 1 Or. § 102; Best, % 495, n. 1. See § 23. 
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entries, or be supported, in case of his death or inaccessibility, 
by proof of his handwriting.^ 

§ 28. Tbird Bxoeptlon to Hearsay Role. Admis«tona.~Evidence 

of statements made by a party to a suit is admissible against 
him, and so is evidence of statements made by his agent, or 
by any one under whom he claims by descent or purchase or 
other mode of succession; but evidence of the statements of 
an agent is admissible only if the statements were made with- 
in the scope of his authority, and evidence of statements made 
by a predecessor in interest is admissible only if the state- 
ments were made with reference to and during the continu- 
ance of, that interest.2 

§ 29. Fourth Eacception to Hearsay Rule. Confessions.— -In a 
criminal case, evidence of the accused person's confession of 
guilt is admissible against him, provided some person in 
authority as to the case did not procure the confession by 
some threat or promise with reference to the case.' 

§ 30. Fifth Bxoeption to Hearsay Rule. Fonner Testimony.— Evi- 
dence is admissible of testimony^ given at a former trial; pro- 
vided (a) the witness who gave the testimony be now dead 
or insane or unable to travel or kept out of the jurisdiction by 
the adverse party,* and provided (b) the questions at issue in 
the two trials be substantially identical, and provided (c) the 
person against whom the evidence is now offered,, or his pre- 
decessor in interest, had an opportunity to cross-examine the 

1 1 Gr. I $ 117-119; Best, $ 608. n. 1. Compare Iowa Code. $ 8858. Greenleaf treats 
such entries as part of the res gesta. 

9 Beet, i 619, n. I; 1 Qr. H 169-212; St. arts. 15-20. Except in criminal cases, an 
admission Is admissible even though extorted by threats and promises, i Or. $ 193. 
Quaere as to actual duress. 

a Beet, § 651, n. 1; 1 Gr. H 218^85; St. art^. 21-24; Wharton on Grim. Ev. $ 651. 
Greenleaf oonflnes the word confession to direct statements of guilt. Statements tending 
to prove links in the chain of evidence of guilt are by him classed as admissions. Best 
and Stephen apply the word confes^ioa to every statement tending to prove crime. 1 Gr. 
§8170,198; Bests 628; Ht. art. 21. The so-called admission by silence, or confession by 
silence, for example, silence under an accusation or denunciation, appears to come in not 
by virtue of any exception to the hearsay rule but simply by virtue of the fact that such 
silence, taken in connection with the words, is a fact logically relevant. 1 Gr. g 197. 

4 The usual doctrine Lb that such evidence is admissible in either civil or crimina 

B In some states the exception is extended to civil cases where the witness iseut of the 
Jarisdiction and a diligent attempt has been made to procure his attendance or deiKieition. 
1 Gr. 8 168, n. (a); Sloseerv. Burlington, 47 Iowa, 800, 802. 
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witness at the former trial.^ The precise words need not be 
proved. It is enough to prove the substance, provided it be 
the substance of the whole of the witness' testimony on direct 
examination and cross-examination and re-examinaton. Under 
this exception to the hearsay rule belong deposition taken 
pursuant to a bill to perpetuate testimony or pursuant to any 
statutory method taking the place of such a bill, as the theory 
in such cases is that the proceeding is in the nature of a suit 

and that all persons interested are made parties.^ 

§ 31. Bixtb Bacoeptton to Hearsay Rula. Deolaratloiui In Conxsa 
of Biurinoaa.— Evidence of declarations made in the course of 
official or professional duty is admissible, provided (a) they 
were made almost contemporaneously with the facts stated, 
and provided (b) the declarant made them upon the basis of 
knowledge that he had or ought to have had, and provided 
(c) the declarant be now dead or insane or absent from the 
jurisdiction.' The declaration may be either oral or written. If 
written the writing itself is admissible,* The declaration, 
it will be observed, even if written, need not fulfil the require- 
ments as to a book of accounts.^ 

§ 32. floventh Bxceptlon to Hearsay Rule. 2>eclaratlons against 
Interest— Evidence is admissible of the declaration of a deceased 
person against his pecuniary or proprietary interest; and if 
the declaration is shown to have been against such interests, 
collateral matters contained in it and not against interest are 
also admissible. Evidence of a declaration against interest is 
admissible for or against any one, whether represented by 
the declarant or not. The declaration need not have been 
made before the arising of a controversy.* The declaration 
may be either oral or written. If written, the writing, con- 
sidered as proof of the truth of the statements contained 
therein, is equivalent to oral evidence of an oral statement 
made by the declarant.''' 

1 1 Or. H 168-165; Best, § 496, n, 1 ; St. art 8S. 

t For example see Iowa Code, if 3745-87Sa 

a 1 Gr. %i 115-116, 120; St. art. 27; Beet, § 501, n. 1. 

4 See g§ 62-56. 

6 See i 87. 

• 1 Gr. H U7-158; Best, { 000, n. 1; St. art. 28. 

7 See gg 18, 24. 
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f 33 Biglitli Bzoaptton to Hearsay Role. Dying Daolaratioiia as to 
Causa of Daath In Homidde Cases.— .In a criminal trial for homi- 
cide, evidence is admissible of the declaration of the deceased 
as to the circumstances of the affray or other cause of death, 
provided the declaration be made under a sense of impending 
death.^ If the declaration be written by the declarant or be 
signed by him, the writing is the primary evidence of that 
declaration ; but this does not exclude oral evidence of other 
declarations.' 

§ 34. Ninth Bzcefytion to Hearsay Rule. Deolaratlons as to Pedi- 
gree.~£vidence is admissible of the oral or written statements 

of a person as to matters of pedigree pertaining to his family, 
provided (a) the person making the statements be now dead, 
and provided (b) the statements were as to his own knowl- 
edge or as to the tradition in the family, and provided (c) the 
statements were made before the arising of actual controversy 
regarding the matter.^ Pedigree includes, for the purposes 
of this exception, decent, relationship, birth, marriage, and 
death. Husband and wife are considered members of each 
other's family. Allied to this genuine exception to the hear- 
say rule is the practice admitting records in family Bibles, 
inscriptions on family plate or tombstones, and the like, even 
though such records or inscriptions were not made by a mem- 
ber of the family, provided the records or inscriptions be so 
placed that members of the family would see them f but this 
practice is really not an exception to the hearsay rule, since 
it simply admits the records or inscriptions and the action of 
the family as connected facts logically revelent to the question 
whether the records or inscriptons were truthful.^ 

§ 35. Tenth Eacoeptlon to Hearsay Role. Deolaratlons as to Mat- 
ters of PnbUo or Oeoeral Interest. Qeneral Repntation.-- Evidence 
is admissible of statements as to a matter of public interest or 
of general interest, or as to a private boundary,^ provided (a) 

1 1 Or. H 186-169; Beet, $ 006, n. 1 ; St. art. 26. 

t 1 Or. S 161. 

t Beet, 1 498, au 1; 1 Or. %% loa-104; St art. 81; AblMtt'a Trial Br. 90-96. 

« Best, S 496, n. 1; 1 Or. « 106. 

• See M 18. Ifti 20. 

• Tlie point as to prirate boundaries Is new, and notreoognixed in an states, Best 
1 497, n. 1. 
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the person making the statements be now dead,^ and provided 
(b) the person making the statements had opportunity for 
knowledge, and provided (c) the statements be made before 
the arising of actual controversy regarding the matter,* The 
proviso as to opportunity for knowledge does not apply to 
statements as to a matter of public interest. As to all of the 
matters covered by this exception to the hearsay rule, evidence 
of general reputation is also admissible, such reputation being 
considered equivalent to statements of persons now deceased.' 

§ 36. Bl«¥«ntli Qzoaptioii to Hearsay Role. Daolanttons of Tas- 
utor as to lost wm.— When a will is lost, evidence is admissible 
of the testator's declaration as to its contents.^ 

S 37. DMth as bearing on tlisBxoapUoiis.~T he following excep- 
tions to the hearsay rule are wholly independent of death; 
contemporaneous exclamatory narrations, books of account, 
admissions, confessions. The following exceptions require as 
a condition of admissibility the death of the declarant : former 
testimony (insanity or absence will do), declarations in course 
of business (insanity or absence will do), declarations against 
interest, dying declarations, declarations as to pedigree, dec- 
larations as to matters of public or general interest, declara- 
tions of testator as to contents of lost will. 

§ 33. Aotnal Dispute as bearing on the Bxoeptions.— Declarations 
as to pedigree and declarations as to matters of public or gen- 
eral interest must be made before actual dispute. There is 
no similar requirement as to the other exceptions. 

§ 39. Same Bvidenoe under several Bxceptions.— It may happen 
that the same piece of evidence is admissible under either one 
of several exceptions. Thus, an admission may be also a dec- 
laration against interest and a declaration in course of busi- 
ness. 

1 Quaere whether Insanity or absence from the Jorlsidiction will be aooepted as 
egalTalent to death. Best, § 497, n. 1. 

t Best, $ 497, n. 1 ; 1 Gr. H 13^145, note; St. art. 80. 
t Best, i 497, n. 1. (b). 
4 St art. 29. 
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CHAFTBB YI. 
OPINION. 

i 40. Rule ezdadlng Opinloii.— The opinion of a witness is in- 
admissible) unless it comes within one of the foUowing excep- 
tions.^ 

S 41. First Exception. Xtawy Inlsrenoes from complicated Facte— 

Evidence is admissible of the inference drawn from facts even 

by a person not an expert, provided the inference be one easy 
to draw and provided the facts upon which it is based be in- 
tricate or numerous or incapable of complete narration.' Such 
is the inference of a non-expert as to the sanity of a person 
with whom he is acquainted. 

S 42. Becond Bzoeption. Zbrpert Testimony.— When the deter- 
mination of a question requires peculiar habits or study, the 
opinion of an expert is admissible.' This opinion must not be 
based upon the evidence in the case, but either must be based 
upon the expert's own knowledge of the facts, whether such 
knowledge be obtained by experiment or otherwise, or must 
be drawn out by an hypothetical question based upon the 
assumed facts.^ 

i 43. Handwriting.— Perhaps the matter as to which opinion 
is most often asked is handwriting. When the question is 
whether a signature or other manuscript matter is in the hand- 
writing of a certain person, any one who has seen that person 
write may give an opinion, and so may any one who has 
received from that person matter apparently in that person's 
handwriting^ One who is not thus acquainted with the hand- 
writing in question may, if he be an expert in handwriting, 
give an opinion based upon a comparison of the specimen in 

1 Bast, § 611, D.1; lGr.§§4IO-441; St arts. 48-54; Wliarton on St. 1 1 609-016. 

• 8t art. 48* note by Bfoy; Bogen on Bxp. Test ||l,8-4. It ts qnetdonabto irlMllMr 
■noil an infwenoe iboiild be called an opinion. Beet, § 5U» n. 1, (a>. 

 Bogen on Bzp. Test. 9 § 6-8; Wharton on By. | | 484-466, 686. 

4 Bogen on Bxp. Test, f S 26-S7; 1 Tbompeon on Trials, §§ 687-685. 

> Qmtere irbetber sach evidence belongs nnder the first or the second exception. 
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question and other specimens which are proved to the satis- 
faction of the court to be genuine.^ 

CHAFTEB yn. 

BBPUTATION. 

§ 44. Reputatioa Bzolnded.— Evidence is inadmissible to show 
that any person possesses a certain reputation.^ 

§ 45. First BKoaptioii. 'WitOBtu!' Rttputatioa for Veracity.— In all 
cases, evidence is admissible to show that a witness has a bad 
reputation for veracity; and such evidence having been given, 
evidence that he has a good reputation for veracity becomes 
admissible.' 

§ 46. Baoond Bzoeptton. Raputation of Aoonsad.— In a crimi- 
nal case evidence is admissible that the accused has a good 
reputation; and, such evidence having been given, evidence 
is admissible to contradict it.* 

§ 47. Third BzoeptioiL Rapation of Assailant— In a criminal 
case, the defense being self-defense or the like, evidence is 
admissible that the reputation of the accused^s assailant was 
such as to justify the accused in considering his own life in 
danger.* 

§ 48. Fourth Bzosptlon. Reputation in Issue.— In civil cases, 
evidence of the reputation of a party seems to be admissible 
if character be in issue.® Practically this means that in a suit 
for libel or slander the reputation of the plaintiff may be 
shown for the piu'pose of aiding the jury in assessing 
damages. 

1 Ab to oomiMirlflon of handwritliig there Is a oonfllot in the aathorltlee. In some 
Jmiadlotloiie the documentB used as the basis of the oomparison most be dooaments In* 
trodaced for other purposes. Best, || 282, n. 1; St. art 62; iGr. ffOTO^t. See Iowa 
Oode,§a6B6. 

• Almost IhTariably, the word ^'character" Is used; but reputation Is what Is meant. 
1 Gr. $ 64; St art 66: Best f 256, n. 1. 

t Besti S 2M, n. 1; Wharton on Ev. f 1 47-66, 662^666, 660. In Iowa, the general mOral 
eharaoter of a witness may be shown. Code, 1 3648. 

4 St art 66; Best, 9 266, n. 1. 

• 2 Bishop on Crlm. Proc, § § 608 -616. 

« St art 67, Taylor on St. (8th ed) || 854-862; Best, 1 286, n. 1 ; 1 Gr. 1 9 64>66, and 
notes; 2 Gr. | 276. 
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CHAFTBB ym. 

ANOTHEB TBANSACTION. 

{ 49. Rale Bzoladiiig Baa Inter alios acta.— Evidence regarding 
another transaction, whether between the parties to the trans- 
action under investigation or between other parties, is 
excluded.^ 

§ 50. Firat Bzoeption. Intention.— If the question is with what 
knowledge, good or bad faith, or intention, the party to the 
transaction under investigation acted, evidence may be given 
of another transaction that throws light on such knowledge or 
intention ; but this evidence is admissible simply as showing 
the knowledge or intention, and not as showing that the trans- 
action under investigation actually occurred.^ 

§ 51. Seoond Bxoeption. Inaminate Objecta.~When the ques- 
tion is as to the effect producible by machinery or other 
inanimate objects, it seems that evidence is admissible of trans- 
actions closely like the transaction under investigation.^ 

CHAFTBB IX. 
CONTENTS OF DOCUMENTS. 

§ 52. Rnle ezclnding aeoondary Bvidenoe.— To prove the con- 
tents of a document, the original must be introduced, and not 
a letter-press copy, nor a photograph, nor any other sort of 
copy, nor parol evidence.* If the document be one of a num- 
ber almost necessarily alike, for example photographs from 
the same negative or copies of the same book, each of them 
is primary evidence of the contents of the others. 

S 53. First Bzoeption. Destroyed or loat Doonment—Secondary 
evidence is admissible if both of the two foUowing facts be 
shown: (a) that the original is destroyed, or lost, or in the 

I Beet, « 60A, n. 1; St arts. 10-lS; t Gr. H 52-n58 and notes; Wharton on Et. H 178-178; 
l4'Axn. L. Eey. 1^. . 

I I Ttaompeonon Trials, ( i 880-385; St. art 11. 

• Wharton on ^t. H 29, 88-14. 1293; 1 Gr. 1 52 ai^d notes; Best, ( 606, n. 1 ; St art tO. 

4 This is osoally called the Best Evidence Rnle. Best, $ 67, n. 1 ; St arts. 6M5, 70-71; 
1 Or. M 89-87. Quawe whether an admission is exduded. 1 Or, § § 86, 96, 908; Best § g 87, 
n. 1. 216 n. 1, 525-626. A document considered as proof of its words, and not as proof of 
the facts recited in it, is real or immediate evidence. This is the only case in which real 
or immediate evidence is required. 
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possession of the adverse party or of a stranger; and (b) that 
proper search has been made for a lost documenti or that 
notice has been given to the adverse party to produce a 
document in his possession, or that by subpoena duces tecum 
the attempt has been made to secure the presence of the per- 
son having the document. 

{ 54. Seoond Bzooption. DoomiMnt Immovable or pabUa— Sec- 
ondary evidence is admissible if the document be public prop- 
erty or immovable or in possession of a person out of the 
jurisdiction.^ 

S 55. OhrftdM of Baocmdaiy BvldeiM)*.— Although it is often 
said that in the absence of primary evidence the best avail- 
able secondary evidence must be given, it seem that, in the 
absence of statutes requiring secondary evidence of a special 
kind, there are no grades of secondary evidence. One may 
produce an inferior sort, for example, the testimony of a wit- 
ness, who once read the document, e^ren though one may 
have a letter-press copy at hand.^ 

CHAFTEB X. 
FABOL BVIDENCB BXCLUDBD BT STATUTE. 

S 56. Statute of Fniad&— Parol evidence is not admissible of 
matters as to which the Statute of Frauds or any other statute 
requires written evidence.' If it be provdd that the requisite 
writings once existed, secondary evidence of its contents may 
be given in accordance with the rules heretofore explained.^ 

CHAFTEB XI. 
VABYINO SOLEMN DOCUMENTS. 

§ 57. Parol Bvidenoe Role.— Evidence is not admissible in 
order to contradict or vary a solemn document as between the 

1 St. art 71. There are aRually statutes proYldlng that ooples of pnbllo recocda are 
admlMible. For example, see Iowa Code, § § 8034^8056, WM-WO^ 8719-8720; U. 8. B. 8. § § 
905-906. 

• Ssd giMtertf. Best, §§ 87, n. 1, 210, n. 1; 1 Gr. §84, notes; Wharton on Br. §90. 

• 1 Or. §§261-274; Beet, § 996, n. 1. See Iowa Code, §§1984. 2981.2282, 28944896, 
3368-8667. 

4 See § § 68-X. 
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parties or their representatives^ The evidence with which 
it is usuaUy attempted to vary a document is parol evidence, 
and hence this rule is called the Parol Evidence Rule. 

m 

i 58. Botemn DoomiieBta. — ^The rule applies to only solemn 
documents, e. g., wills, conveyances, or other instruments 
clearly intended to include a full account of the transaction. 
Hence the rule does not apply to receipts, bills of lading, and 
other memoranda. 

§ 59. Subaaqiimit Agr««menti.'Nor does the rule exclude 
evidence of subsequent agreement superseding or amending 
the original. 

I 60. Zii4ep«id«nt ooUatoral Agreementa—Nor does the rule 
exclude evidence of collateral agreements not intended to be 
included in or superseded by the solemn document. Clearly, 
however, it is difficult to show that a contemporaneous agree- 
ment as to the same subject matter was not intended to be 
embodied in or superseded by the document.^ 

S 61. Constniotion. — Nor does the rule exclude evidence that 
simply attempts to interpret the document.^ The chief rules 
of construction are : ( i ) The meaning of technical words may 
be shown, and it may be shown that common words have in a 
trade or community an uncommon meaning; (2) The circum- 
stances surrounding the parties may be shown in order to cast 
light upon the meaning; (3) When language applies with 
substantial accuracy to one, and only one, person or thing, no 
evidence of circumstances or of statements of intention is ad- 
missible to show that another person or thing was meant; (4) 
When language applies with substantial accuracy to either of 
two or more persons or things, evidence of circumstances and 
also of statements of intention is admissible; (5) When Ian- 

1 1 Gr. H S73>805; B«st § 220, n. ]; St arts. 90-02, and Appendix, notes XXXU. and 



> 1 Harv. Law Rev. 299. 

 The old distinction between interpretation and oonstniotlon is of no practical 
iralneb Tbe same is trae of the old distinction between patent and latent ambignities. 
Jones on Oonstmotion Sf 3* 46-62. 
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guage does not apply with substantial accuracy to any person 
or thing, but applies inaccurately to several, evidence of cir- 
cumstances is admissible, but not of statements of intention.^ 

I 62 ▼old.— The rule does not exclude evidence showing 
that the document is void or voidable because of fraud, duress, 
illegality, incapacity of parties, lack of delivery, or other 
reason. 

§ 63. Refonnation.— Nor does the rule exclude evidence, in a 
suit properly brought, to show that the document should be 
reformed. 

I 64. Condition preoedent^Nor does the rule exclude evi- 
dence showing that there was a condition precedent. 

§ 65. Znoldsnt annexed by Custom.— Nor does the rule exclude 
evidence showing that there was an incident annexed by cus- 
tom, provided the custom do not contradict the words of the 
document. 

i 66. Beoltale.— Nor does the rule protect the recitals, e. g., 
statements as to consideration, date, place. 

§ 67. Third Penons.— Finally, it must be borne in mind that 
by putting a transaction into writing the parties do not sub- 
ject any third person, for example, the state, to the exclusion- 
arv rule under consideration. 

CHAPrEB XII. 
FBITILBGED HATTEBS. 

§ 68. Reason of PxlvUege.— For various reasons connected 
with public policy some communications and some witnesses 
are privileged. The instances of privilege are collected in 
this chapter; and in each instance the reason for the privilege 
is obvious.2 

§ 69. Counsel and CUent— Professional communications be- 
tween counsel and client are privileged, unless the client 

1 The rnlee of oonstractlon given above are the onee that are most intlinately con- 
nected with the law of eyidence. Apparently moBt rules of oonstmction, peihape all, 
belong with the subetantive law as to contracts, conveyances, wiUSt etc. Best, g 226, n. 1, 
B. (e). 

t Best, S 078, n. 1; 1 Gr. § g 286*2S4; St. arts. 110-120. 
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waives the privilege. The statutes of many states extend the 
same privilege to confidential communications made to physi- 
cians and minister in their professional capacity.^ 

i 70. HnslMuid and wite.— Similarly communications between 
husband and wife are privileged.' 

I 71. state eiaorets.— No one can be compelled to testify to 
state secrets nor to any matters for which the public interest 
may demand privacy, for example, in general, the events that 
happen in gprand or petit jury rooms.' 

§ 72. Fzhrflaga of a vntntmL^A witness cannot be compelled 
to answer a question when to do so would tend to subject 
him to punishment for crime. Unless otherwise provided by 
statute, this privilege does not extend to matters tending 
merely to cause disgrace or loss of property.* 

CHAFTEB Xm. 
INCOMFSTBNT WITNESSES. 

§ 73. Bvidenoa ezolnded beoawM of Inoompetanoy of WitnMw.— 
Evidence is inadmissible if the witnesses who are offered are 

because of youth or other disability not competent to testify.^ 

i 74. Mantal Znoapaolty.— A witness is incompetent to testify 
if, because of youth or of other mental deficiency, he does not 
understand the nature and obligation of an oath. 

§ 75. RaUgioaa Znoapaolty.— In most states there is no longer 
a requirement that a witness must believe in the existence of 
God and in a future state of rewards and punishments.® 

§ 76. Infamoiu Cdma.— The old rule rendering a person 
convicted of an infamous crime incapable of testifying has 
disappeared ; but the conviction can be shown for the purpose 
of diminishing the weight of the evidence. 

1 For example, eee Iowa Cede, 1 8548. 
> Compare Iowa Code, % 9042. 

• Compare Iowa Code, % 8644. 

4 1 Gr. 1 1 461-467; Beet, 678. n. 1. In Iowa, matters tending to expose a witnees to 
public ignominy are privileged, with the exception of a preTlous oonyiotion of felony. 
Apparently matters tending to cause a forfeltore of estate are not priTileged. Iowa Code, 
§§8646-8648. See also 1 Thompson on Trials, §§ 286-298. 

 Best, 1 184 n. 1; St arts. 106-109; 1 Gr. §§896-888. 

• In Iowa a lack of religloas belief may be shown in order to affect the weight of the 
•▼idenoe given. Iowa Code « i 8686-8687; Iowa Constitation, art. 1, sec 4. 
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§ 77. HiulNuid and i^ife.~A husband is not competent to 
testify against his wife, nor a wife against her husband. The 
limits of this rule are largely statutory, however.^ 

§ 78. Zntorastod PartlM.~The old rule excluding the testi- 
mony of parties has disappeared. There remains, however, 
in many states and in the United States coiuts, a statutory 
provision to the effect that a party to a suit, or his wife, can- 
not testify to a transaction between himself and a deceased 
or insane person whose representative is the other party to 
the suit.' 

CHAFTEB XIV. 
HATTERS TOO REMOTE. 

§ 79. Too Remote.— Matter that appears to the judge to be 
too remote may be excluded even though it be logically rele- 
vant.^ It is seldom, however, that evidence is excluded solely 
upon the ground of remoteness. Usually there is some other 
ground, for example, that the evidence is logically irrelevant, 
or that it is directed to a point already sufficiently proved. 

PART ni. 

MODE OF INTRODUCING EVIDENCB. 

CHAPTER XV. 

EXAMINIiEra WITinBSSBS, 

§ 8d. Oral Testimony and Depoiitloiia.— The testimony of a 
witness may be given orally in open court or, proper formalities 
being observed and proper facts as to the impossibility of pro- 
ducing the witness being shown, may be given in a deposition. 
The main points as to depositions are that they are taken on 
notice to the opposite party and that they are admissible only 
when the witness is dead, insane, or absent from the juris- 
diction, but in states following the old chancery practice 
depositions are admissible in all equity cases. When depo- 

1 ** Except in a criminal proeecatlon for a crime committed one against the otiier. or 
in a civil action or proceeding one against the other." Iowa Code, | W41| as amended hy 
l^G. A.Ch. 88. 

• For the Iowa proYlsion see Iowa Code, { i 8687-8689. Bee also U. 8. B. 8. § 808. 

• St arts. 2-8. 
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sitions are taken, the examination consists, as in open court, 
of direct examination, cross-examination, and re-examination. 
The exact points as to depositions must be sought in statutes.^ 

§ 81. Dlreot Zbounlnatlon.— In the direct examination leading 
questions may not be asked, except (i) to bring out merely 
preliminary matters, for example, name and residence, and (2) 
to bring to the witness' knowledge the admitted facts upon 
which his testimony is to be based, and (3) when the witness 
is hostile, and (4) when, in the discretion of the court, time 
will be saved or justice served.^ 

I 82. ChroM-Zbaunlnatlon.— In cross - examination, leading 
questions may be asked. In most of the states, cross-exami- 
nation must be confined to matter touched upon in the direct 
examination,or to collateral matters tending to show the witness' 
bias, accuracy, truthfulness, or means of knowledge.^ As to 
collateral matters, the witness cannot be contradicted, except 
that: (i) If a witness says he has never been convicted of 
felony, he may be contradicted by producing the record;* (2) 
If a witness says he is unbiased, the contrary may be proved;*^ 
(3) If a witness denies having made a statement inconsistent 
with his present testimony, such statement may be proved,® 
provided the witness' attention was carefully called to such 
prior statement. The scope of cross-examination is largely 
within the discretion of the judge; and the judge will not aUow 
cross-examination to degenerate into mere abuse. 

§ 83. Ra-Zbounlnatioiir. — In re-examination leading questions 
must not be asked. Re-examination must be restricted to 
matters touched upon in cross-examination. It is true that the 

1 For example* see U. S. R. S. H Ml-870; Iowa Code, | f 872]-«7M, 4671-4572; Iowa 
Const, art. 1, sec. 10. 

• 1 Or. S S 484, 4K}; Beet, | S Ml, n 1; 044, n. 1; St. art. 128; Wharton on Ey. | | 409-506; 
1 Thompson on Trials, § § 857-800. 

• Beet, § 044, n. 1 ; Wharton on Bv. § 560; 1 Gr. § § 447-449; St. arts. 120-188; 1 Thomp* 
son on Trials. §§ 405-475. 

4 St. art. 180. See also Iowa Code, § 8648. Quaere to what extent witness may be 
contradicted as to other matters that nsed to render the witness incompetent bat now 
simply lessen his weight. Iowa Code, 1 8687. 

i 1 Gr. § § 460. 455. and notes; St. art. 180; Wharton on By. % 601. 

« St. art 181 ; Wharton on By. § 565; Best, g 044, n. 1; 1 Thompson on Trials, 1 1 490- 
008. 571-681. 
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judge may in his discretion allow re-examination to go into 
other matters ; but then the other party can cross-examine as 
to such matters.^ 

S 84. A diMppointlng witnMw.— In most of the states it is 
not allowable to attack one's witness by showing that he 
has been guilty of felony, or that he is biased, or that he has 
a bad reputation. Yet the restriction against attacking one's 
own witness does not prevent an attack upon a necessary wit- 
ness, e. g.j a witness to a document. Nor does the restriction 
prevent over-balancing the testimony of one's witness by the 
testimony of other witnesses. Nor does it prevent, in case of 
surprise, the question whether the witness has previously 
made an inconsistent statement; but the answer to this ques- 
tion cannot be contradicted.' 

S 85. B«CrMlilng Memory.— A witness may refresh his mem- 
ory by referring to a memorandum made by any one at or 
reasonably near the time of the events therein narrated, pro- 
vided the witness on reading the memorandum shall recollect 
the facts or at least remember that he once knew the memo- 
randum to be accurate.^ The memorandum itself does not 
become evidence. 

S 86. WitneM' Right to ooireot his Testimony.— When a wit- 
ness is on the stand he has the right, of his own motion, to 
correct any testimony that he has given erroneously, because 
of forgetfulness, inadvertence, or misunderstanding; and in 
the discretion of the court a witness may be recalled for this 
purpose.* 

CHAFTEB XVI. 
INTBODTJCING DOCTJMBNTS IN ETIDBKCB. 

§ 87. Private Doomnenta.— A document may be put in evi- 
dence upon proving its excution. If it be attested, the 
execution must be proved by one of the attesting witnesses, 
unless no such witness is alive, sane, and within the jurisdic- 

1 1 Thompfon on TrlAla, 1 1 480-486. 

t Best. H MB, W4. n. 1 ; 1 Or. H 442-444; Wharton on Bv. 1 1 64»«(0. 

• Best. 1 224, n. 1 ; 1 Or. | S 487-488; St arte. 186-187; 1 Thompson on TrUls, 1 1 386-402. 

4 1 Thompson on Trials, 1 1 890, 475. 
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tion of the court, or unless the document is produced by an 
adverse party claiming an interest under it. If not attested, 
it may be proved by evidence as to handwriting or otherwise. 
If more than thirty years old, it proves itself, if produced from 
proper custody, whether attested or not.^ 

§ 88. PaUlo l>ooiiinenta.— When it is necesssry to put public 
documents in evidence, the general rule is that there must be 
a copy certified under the seal of the proper official.' This, 
however, is a matter that is everywhere regulated by statute.* 

CHAFTBB XVn. 
TBOt JUDGE'S DUTY AS TO ADMITTIKG BVIDBNCB. 

§ 89. AdmiMlbUlty.-The admissibility of evidence is a ques^ 
tion for the judge.* He may admit evidence for which the 
proper foundation has not yet been laid. This is done upon 
the assurance of counsel that later the evidence will be shown 
to be admissible. If the evidence thus prematurely admitted 
is not eventually shown to be admissible, it should be with- 
drawn from the jury by an instruction; but apparently such 
an instruction does not always cure the error.^ 

I 90. Fonn of Qnestloin.— The judge decides whether ques- 
tions are leading and whether the circumstances allow leading 
questions to be put.* 

S 91. In QeneraL— Finally, the judge has a wide discretion as 
to the order of the evidence, as to reopening the case for 
further evidence, and as to the number of witnesses on any 
one point.^ 

Eugene Wambaugk. 

I Best, 1 1 216, n. 1. 499, n. 1; St. srtB. 6&4B, 88; 1 Or. 1 1 Ul-142, 080-570. 
t B«tt, §«S, D. l; St arts. iMi. 

 Siart7l;866B.S.n.S.§§ 906408; Iowa Code, 9 9 8854*8868, 8869-8880, a712-87». 
4 1 Chf. § 40; 1 Thompflon on TrUlB, 9 § 818-888. 

 1 Or. 1 51 a; 1 Tbompaon on Trials, f 861. 
• 1 Tbompton on Trials, ( 9 887, 864, 867-880. 

I I TlMmpsoa on Trials, § 9 818-856. 
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TOPICS OFTEN TREATED AS PARTS OF THE LAW OF EVIDENCE 

The standard works of the law of Evidence include many matters 
that strictly belong to the law of Procedure or to other branches. 
This synopsis, however, does not attempt to go beyond the limits of 
the law of Evidence as defined in 3 1. For full discussions of the most 
important matters thus excluded, see the following references: 

(a) Presumptions. 3 Harv. L. Bev. 141; Best, { { 43, n. 1, 205, n. 1, 
296, n. 1, 304, n. 1, 433, n. 2; St. arts. 98-101; Wharton on Ev. { { 1225- 
1365; Wharton on Crim. Ev. {{ 707-851; 1 Bishop on Grim. Proc. { { 
1096-1131. 

(h) Burden of proof. 4 Harv. L. Bev. 45; Best, { 265, n. 1: 1 Gr. 
i 74 and notes; Wharton on Ev. J J 353-371; Wharton on Crim. Ev. 
i i 319-344; 2 Thompson on Trials, { 1831. 

(c) Bight to begin. Abbott's Civil Brief, 30-34; 1 Thompson on 
Trials, i I 225-259; Best, i i 265, n. 1, 637. 

(d) Estoppels. Best, 2 532, n. 1; St. arts. 102-105; Bishop on Con- 
tracts, I i 264-311. 

(e) Conclusiveness of Judgments. Best, 2 588, n. 1. 

(/) Law and fact and the respective provinces of judge and Jury. 

4 Harv. L. Bev. 147; Best, 2 2 H, n. 1, 82, n. 2; 1 Gr. 2 49 and notes; 

1 Thompson on Trials, 2 2 940-944, 1051-1109, 2132-2219, 2280-2333; 1 
Bishop on Crim. Proc. 2 2 982 b-989 b. 

{g) Taking the case from the Jury. 1 Gr. 2 49 and notes; 2 Thomp- 
son on Trials, 2 2 2225-2273. 

ih) Number of witnesses requisite in certain cases. Best, 2 596, n. 
1; Wharton on Crim. Ev. 2 2 386-389. 

(t) Beasonable doubt. 2 Thompson on Trials, 2 2 2461-2519; 1 
Bishop on Crim. Proc. 2 2 1091-1095; 1 Gr. 2 13 a and notes. 

U) Exemption of embassador or president from svbpctna. Best, 

2 125, n. 1. 

{k) Methods of compelling production of documents. Best, 2 624, 
n. 1; 1 Thompson on Trials, 2 2 730-810. 

{I) Agents and partners. 1 Gr. 2 2 111-114; Best, 2 519, n. 1. 

(m) Conspirators. 1 Gr. 2 2 HI, 407; Best, 22 508^ 551, n. 1; St. art. 
4; 1 Thompson on Trials, 2 393; 2 Bishop on Crim. Proc. 2 2 228-232. 

(n) It has seemed unnecessary to discuss the distinction between 
direct and circumstantial evidence. Best, 2 293, n. 1; 1 Gr. 2 13 and 
note; Wharton on Crim. Ev. 2 2 10-20. 
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states have since been divided into two or more districts, but 
no district, embraces more than one state.^ In each of these 
districts, (with some exceptions where one judge is appointed 
for two or more districts in the same state) is appointed for 
life by the President of the United States, with the approval 
of the Senate, a district judge, who must be a resident of the 
district^ and who holds a district court at one or more places 
in the district.' The salary of the district judges is $5,000 
per year.* 

Jiirifldlotion.~The principal classes of cases in which juris* 
diction is vested in the district court are the following : prose- 
cutions for crimes not capital; suits for penalties and forfeit- 
ures under laws of United States; suits at common law 
by the United States; suits in equity to enforce the lien 
of an internal revenue tax, or subject property to the 
payment of such tax; causes of action arising under the postal 
laws; civil causes under admiralty and maritime jurisdiction, 
and prize cases; suits by an alien for a tort in violation of the 
law of nations, or of a treaty of the United States ; suits against 
consuls, or vice-consuls, except for capital offenses.^ Other 
classes of cases relating to deprivation of civil or political rights 
are not of such general importance as to warrant description 
here. The court has no appellate jurisdiction, and it cannot 
acquire jurisdiction by removal of cases to it from state courts. 
Jurisdiction of the distict court in cases against the United 
States will be referred to in connection with the court of claims. 

Circuit Courts. 

Organisation.— By the original judiciary act of 1789 the judi- 
cial districts of the United States were grouped into three 
circuits, for each of which a circuit court was established, 
consisting of two justices of the Supreme Court and a judge 
of the district court. At present there are nine circuits. To 
each circuit a justice of the Supreme Court is assigned, and 
for each there are appointed for life, by the President, with 

1 n. S. Bey. Stat , See's 680-500.  U. S. Rev. Stal, See's 661-002. 

s U. 8. Rev. Stat., See's 07^-606. « Act of Feb. 24, 1891, 96 U. 8. Stat at Lai«e, 788 . 

• U. 8. Rev. Stat, Sec 668. 
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the approval of the Senate, two circuit judges, with a salary 
of six thousand dollars.^ A circuit court is held (with unim- 
portant exceptions) in each district, sometimes at more than 
one place in each district, by the justice of the Supreme 
Court assigned to the circuit in which the district is included, 
or by a circuit judge of that circuit, or by the district judge of 
that district, or by any two of the judges who are thus author- 
ized to hold the circuit court.^ 

Jurisdiction. ~T he jurisdiction of the circuit court extends 
to all offenses against the laws of the United States (being 
concurrent therefore with the district court as to all such 
offenses as are not capital, and exclusive as to those which 
are capital), and to civil cases, without regard to the amount in 
controversy, as follows: suits at law or in equity arising 
under the patent or copyright laws ; suits at law or in equity 
under the revenue laws, except suits for penalties and forfeit- 
ures; causes arising under the postal laws; suits at common 
law, where the United States, or any oflScer thereof suing 
under authority of anj^ act of Congress are plaintiffs; suits of 
various kinds for damages or penalties for violation of statutes 
relating to civil rights and the election franchise,' also summary 
proceedings under the interstate commerce law;* proceedings 
under the. act to protect trade and commerce against unlawful 
combinations, trusts, conspiracies, etc., either by way of 
injunction, or the recovery of damages;'^ and cases under the 
immigration acts.*^ As to suits against the United States the 
circuit court has some jurisdiction concurrently with the court 
of claims, as will be explained in connection with that court. 
The principal part of the jurisdiction of the circuit court is 
however, that given and regulated by the act of 1888^ which 
superseded previous statutes on the subject. Under this act 

1 U. 8. Key. Stat. 8ec*s 605-606; Act of Mar. 8, 1891. Sec. 1, 26 Btet at Lars«, 886. 

• U. 8. Rev. Stat.. See's 609-618. a u. 8. Key. Stat, Seo. 629. 
4 Act of Mar. 2, 1889. Sec. 5, 35 Stat, at Large, 856. 

• Act of July 2. 1890, Sec. 4. 26 Stat, at Large, 209. Sec. 4. 

• Act of Nov. 8, 1891. Seo. 18, 26 Stat, at Large, 1064. 

7 26 8tat. at Large, 488. Thie act parporta to be merely a oorrection of tbe act of 1887 
(24 Stat, at Large. 552), but it contains additional proyisione. ' 
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(as well as under the original judiciary act of 1789 and other 
statutes which it superseded) the original jurisdiction of the 
circuit court may be invoked either by bringing cases origi- 
nally in that court, or by removing to that court for trial cases 
already commenced in the state courts. The cases which, 
under this statute, may be originaUy brought in the circuit 
court are: suits of a civil nature, at common law or in equity, 
where the matter in dispute exceeds, exclusive of interest and 
costs, the sum or value of two thousand dollars, and arising under 
the constitution or laws of the United States, or treaties made, 
under their authority, or in which the United States are 
plaintiffs,^ or in which there is a controversy between citizens 
of different states, or between citizens of the same state 
claiming lands under grants from different states, or between 
citizens of a state and foreign states, citizens or subjects.^ By 
the provisions for removal, a case which might originally have 
been brought in the circuit court, if brought in a state court 
may be removed for trial into the circuit court on application 
of defendant, if the case be one arising under the constitution, 
laws, or treaties of the United States, or in any other case by 
the defendant or defendants therein being non-residents of the 
state.^ If in a suit in a state court, wherein the amount in 
controversy exceeds two thousand dollars,* there is a contro- 
versy between a citizen of the state in which the suit is 
brought and a citizen of another state, any defendant, citizen 
of another state, upon a showing in the circuit court that by 
reason of prejudice or local influence he will not be able to 
obtain justice in such state court, may, before trial in the state 
court, have the case removed to the circuit court.* 

The circuit court formerly had jurisdiction of appeals in 
some cases from the district court, but all appellate jurisdition 

1 The langaage of the act leasee it doubtful whether the smonnt in oontroyeny moBt 
be $9,000 in oaeee in which the United States are petitioners. Under the act of 1875 (18 
Stat, at Large, 470) there was the same requirement as to the amount in oontrorersy in 
tbeee casee as in others. 

• Act of Aug. 18, 1888, Seo. 1, 26 Stat, at Large. 488. 

• Ibia.f Sec 2, 26 Stat at Large, 488. 

4 Ex parte Pennsylvania Co. 187 U. S. 451. 

£ Act of Aug. 18, 18881 Sea 2, 25 Stat, at Large. 488. 
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has now been taken away,^ except, it seems, some power to 
review decisions of revenue boards of appraisers.' 

Circuit Courts of Appeals. 

OrganiMtion.— A new court has recently been created by act 

of March 8, 1891,' to be a court with appellate jurisdiction, held 
at one or more places in each circuit by any three of the judges 
who are qualified to hold circuit court in any district in said 
circuit, district judges being assigned to such duty if neces- 
sary. 

Jorisdlotion.^The purpose of the organization of this court 
seems to have been to relieve the Supreme Court in the exer- 
cise of its appellate jurisdiction, and to provide more effect- 
uaUy for the review of the decisions of the circuit and district 
courts. Therefore it is provided that appeals in some classes 
of cases formerly going to the Supreme Court shall now be 
taken to this court, and that an appeal may be taken to this court 
in all cases decided by the circuit and district courts in which 
appeals to the Supreme Court are not permitted, the former 
provisions for appeal from district to circuit courts being re- 
pealed. In cases where the federal jurisdiction depends upon 
the opposite parties to the suit or controversy being aliens and 
citizens of the United States, or citizens of different states, 
also in cases under the patent or revenue laws, also in 
criminal cases (where the crime is not capital or otherwise 
infamous in which case the appeal is to the Supreme Court), 
and in admiralty cases, the decision of the circuit 
court of appeals is final, that is, no further appeal 
is allowed, while in other cases a further appeal to the 
Supreme Court is provided for, as will appear in stating the 
appellate jurisdiction of the Supreme Court. No appeals are 
provided for in any case from a state court to the circuit court 
of appeals, but appeals may be taken to that court from 
territorial courts in those classes of cases over which the circuit 

t Act of Mch. 8, 189\ Sec 4, 26 Stat at Large, 826. 

t Act of June 10, 1899, Sec. 15, 26 Stat, at Large, 181. 

t 26 Stat at Large, 826. 
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court of appeals is given final appellate jurisdiction with refer- 
ence to circuit and district courts. Appeals may be taken to 
the circuit court of appeals from the United States court in the 
Indian Territory in the same manner as from the circuit or 
district courts.^ 

Supreme Court. 

Orfaalaatloii.— As originally constituted the Supreme Court 
consisted of a chief justice and five associate justices,' appoint- 
ed for life by the president, with the approval of the Senate. 
The number of associate justices has been increased at va- 
rious times, eight being the present number, and the salary of 
each is ten thousand dollars, that of the chief justice being ten 
thousand five hundred dollars.' The court holds one term 
annually, at the national capital, commencing on the second 
Monday in October.* 

OriglnalJiuiadlotioii.— By the Constitution' the Supreme 
Court has original jurisdiction <*in all cases affecting ambassa- 
dors, other public ministers and consuls, and those in which 
a state shall be a party." This original jurisdiction cannot be 
extended by statute,' but by statute this jurisdiction is made 
exclusive in some cases, to-wit, cases against ambassadors, or 
other public ministers, or their domestics, and also in cases to 
which a state is a party except between a state and its citizens 
or between a state and citizens of other states or aliens.^ 

iMnMllats JmlsdiotioiL— In all other cases within the jurisdic- 
tion of the federal judiciary the Supreme Court has appellate 
jurisdiction, to be exercised, however, under such regulations 
and limitations as by statute provided. The act establishing 
circuit courts of appeals has materially modified the law on this 
subject. Under provisions now in force the Supreme Court 
has appellate jurisdiction in the following classes of cases: (a) 
From district or circuit courts, (or from the United States 

1 The Wbole jorlsdlotJon of the oircolt coarto of appeals is regolated by tbe act of 
Maicb 8, imi* 98 Stat at Large, 8i8. 

• Act of 1789, 1 Stat, at Large, 78. t U. 8. Rot. Stat, See's 878-078. 

4 U. S. Re¥. Stat, Sec 884. • Art III, Seo. 2, Par. 2. 

« Xarbary ▼. Madison, 1 Cranch, 187. i U. S. Rev. Stat, Sec. 087. 
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court in the Indian Territory,)^ in any case where the jurisdic- 
tion of the lower court is in issue; from final sentences and 
decrees in prize causes; in case of conviction of a capital or 
otherwise infamous crime; in any case that involves the con- 
struction or application of the Constitution of the United States ; 
in any case in which the constitutionality of any law of the 
United States, or the validity or construction of any treaty 
made under its authority is drawn in question ; in any case 
in which the constitution or law of a state is claimed to be in 
contravention of the Constitution of the United States;^ (b) 
From a circuit court of appeals upon any question of law 
certified by that court to the Supreme Court,* or in cases 
required by the Supreme Court to be certified to it* from 
such circuit court of appeals, or in all cases in which the 
decision of such circuit court of appeals is not made final (as 
already explained in describing that court) and in which 
the matter in controversy exceeds one thousand dollars 
besides costs.^ (c) From a state coiu*t of last resort 
in a case involving a federal question and where the 
decision of the state court is against the validity of a stat- 
ute or treaty of, or authority exercised under, the United 
States, or in favor of the validity of a statue of, or an author- 
ity exercised under, any state, where the validity of such 
statute or authority is called in question as being repugnant 
to the constitution, laws, or treaties of the United States, or 
where the decision is against any title, right, privilege, or 
immunity claimed under the constitution, statutes, treaties, or 
authority of the United States.* (d) From the Supreme 
Court of any territory or of the District of Columbia, in cases 
where the matter in dispute, exclusive of costs, exceeds the 
value of five thousand dollars (but the limitation as to amount 
in controversy does not apply to cases involving the validit}' 
of any patent or copyright, or in which is drawn in question 

1 Aet of May 2, 1890, Sec. 4S, 26 Stak at Large, 81; Actof Maroli 8, 1881, Sec 18, 26 Stat, 
at Large, 826. 

t Act of March 8, 1891, Sec. 5, 26 Stat at Large, 826. 
t Act of March 8, 1891, Sec. 6, 86 Stat at Large, 826. 
« Ibid. B Ibid. 6 n. S. Rey. Stat., Sec. 708. 
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the validity of a treaty or statute of, or authority exercised 
under, the United States.)* (e) From the Court of Claims, 
(or from district or circuit courts in cases against the United 
States), without limit as to amount if the appeal is by the United 
States, or, if the appeal is by the plaintiff, where the amount 
in controversy exceeds three thousand dollars, or the claim is 
declared forfeited for fraud.^ (f) From decisions of the Court 
of Private Land Claims.^ (g) From decisions of a circuit 
court reviewing decisions of boards of appraisers, under an 
act relating to collection of the revenue.* (h) From circuit 
courts in summary proceedings before them under the inter- 
state commerce law, where the subject in dispute is of the 
value of two thousand dollars or more.^ A few other pro- 
visions for such appeals are found, which are not of sufficient 
general importance to be noted here. 

Other Courts. 

Coort of Claims.— The principle that a sovereign power 
cannot be sued in its own courts without its consent prevents 
the federal courts from having jurisdiction of suits against the 
United States, except as specially authorized, but in a suit by 
the United States defendant may have the benefit of credits 
and set-offs, under proper regulations.^ Provision was made, 
however, in 1855,^ for a court to investigate claims against 
the United States, and this court has been enlarged from time 
to time, and its jurisdiction extended, until now it is an import- 
ant part of the federal judicial system. It consists of one chief 
justice and four associate judges, appointed like other federal 
judges, and receiving a salary of four thousand five hundred 
dollars per year, and its sessions are held at Washington.^ Its 

1 U. S. Hey. Stat., Seo'B 702. 705; Act of Mar. 8. 1885. 23 Stat, at Large, 448. The Act 
of Mar. 8. I89i , giyee to oircait courts of appeals. (as already stated) Jarisdlctlon of appeals 
from sapreme oourts of the territories in cases in which, if appealed from a drcait or 
distrlot courts the decision of the circuit coart of appeals wonld be final. To this extent 
the appellate ]nrisdiction of the Sapreme Court as to territorial oourts is doubtless taken 
away by that act. 

• 17. 3. Key. Stat, Sec. 707; Act of Mar. 8, 1887, See's 4 and 9, 24 Stat, at Large, BOB: 
United States y. Dayls, 181 U. S., 86. 

t Act of Mar. 8. 1891, Sec. 9, 28 Stat, at Large, 864. 

4 Act of June 10, 1890, Sec. 16, 26 Stat at Large. 181. 

• Act of Mar. 8, 1889, Sec. 6, 2B Stat, at Large, 8S6. 

• U. S. Bey. Stat, See's 9B1, 952. United States y. Bank of Metropolis, 16 Pet 877. 
T 10 Stat at Large, 612. s U. S. Bey. Stat, Sec. 1048. 
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present jurisdiction is, in general, as prescribed by the Act of 
March 3, 1887, and extends to any claims founded upon the 
Constitution, or any law of Congress, except for pensions, or 
upon any regulation of an executive department, or upon 
any contract, express or implied, with the government of 
the United States, or for damages, liquidated or unliquidated, 
in cases not sounding in tort, in respect of which claims the 
party would be entitled to redress against the United States, 
either in a court of law, equity, or admiralty, if the United 
States were suable.^ Either house of Congress, or (with the 
consent of claimant) the head of any executive department, 
may also refer any claim pending before Congress or such 
department, to the Court of Claims for the adjudication of any 
controverted fact.^ The court is also given jurisdiction with 
reference to certain claim for indemnity for Indian depreda* 
tions ' and other classes of claims which have from time to 
time been specially referred to it. 

The Act of March 3, 1887,* introduced a wholly new 
policy with reference to claims against the United States by 
providing that district courts shall have concurrent jurisdiction 
with the Court of Claims with reference to cases within the 
general jurisdiction of the latter court as provided for by that 
act, where the amount of the claim does not exceed one 
thousand dollars, and that the circuit courts shall have a like 
concurrent jurisdiction where the claim exceeds one thousand ' 
dollars, and does not exceed ten thousand dollars, trial in such 
cases being without a jury. 

Judgments against the United States in the Court of 
Claims, or in district or circuit courts exercising the same 
jurisdiction, are not enforceable directly, but are only payable 
out of funds appropriated by Congress for that purpose.*^ 

1 24 Stat at Large, 60B. 

• Act Of March 8, 1888, 22 Stat, at Large, 486; Act of MarGh 8, 1887, Bee's 12-14, 24 Stat, 
at Large, 006. 

t Act of Mardh 8, 1891 , 28 Stat, at Large, 851. « 24 Stat at Large, 600. 

• U. S. Key. Stat , Sec*fi 1066, 1060; Act. of March 8, 1887, Sea 11, 24 Stat at Large, 006. 
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Conrt of Private Land Clalma.— For the purpose of determin- 
ing the validity of titles to lands in territory acquired by 
treaty with Mexico, claimed, under Mexican and Spanish 
grants prior to such cession, a special court has been organ- 
ized,^ but as the subject matter of the court's jurisdiction is 
limited, and it is to go out of existence at the end of the year 
1895, further description of it is not necessary. 

Courts of Dlatriot of Columbia and of Territories — Under the 
authority of congress to legislate with reference to the Dis- 
trict of Columbia and the territories, certain courts have been 
established, but as they do not exist under the judicial power 
granted in the Constitution they need not be further con- 
sidered. 

Consular Courts.— Under authority derived by certain treaties 
with Turkey, China, Japan, and some other non-christian 
nations, jurisdiction is given to consuls of the United 
States in those countries to try citizens of the United States 
for offenses against law committed there and also 
to determine civil suits to which citizens of the United States 
are parties.* These courts not being held within the territory 
of the United States, and having jurisdiction only as to citi- 
zens abroad, the provisions of the Constitution as to indictment 
for crime, jury trial, etc., are not applicable to them.* 

r 

Commissioners and Magistrates. 

Each circuit court may appoint, in different parts of the 
district in which it is held, so many discreet persons as it may 
deem necessary, who shall be called " Commissioners of the 
Circuit Courts," (often termed United States Commissioners) 
and shall exercise various powers conferred upon them by 
statute.* These commissioners may take affidavits in civil 
cases in the district or circuit courts,''' may bind over to keep 
the peace,^ may cause the arrest, on warrant, of persons 

1 Act of March 8. 18D1 , 20 Stat, at Large. 8S4. > U . S. Rev. Stat., See's 4083^180. 

• Ro88y. Mclntyre, 11 8. Rep. 897. * U. 8. Rev. Stat, Seo.d27. 

« U. H. Rev. Stat, Sea 945. e u. 8. Rev. Stat, Sec. 7-/r 
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charged with crime under the law9 of the United' dmteS) and 
take bail in such cases.^ They are given powers in admiral- 
ty, under the civil rights acts, and with reference to supervision 
of federal election, which need not be particulariy described. 

The justices and judges of the United States, and the judges, 
justices of the peace and other magistrates of a state, as well 
as the commissioners just described, are authorized to cause 
the arrest of offenders against the lawa of the United States, 
and to admit them to bail,^ but it has been doubted whether 
federal authority can be thus conferred upon officers of a 
state. Emlin McCkun. 

1 n. S. Rer. iStat, See's 10t4. 1015. 
t U. S Rev. Stat. Sec. 1014. 
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Thb Fbdbral Power ovisr Commerce, and its Effect on State 
ActlOD, by W11.LIAM Draper Lewis, Ph. D , Member of the Phila- 
delphia Bar. Philadelphia: University of Pensylvania Press, 1891. 
8to. Pp. xvl and 145. 

This monograph gives a concise statement of the principles 
announced by the Supreme Court of the United States with 
reference to the effect of the commerce clause of the federal 
constitution as a restraint upon state action, and presents, in a 
short schedule at its conclusion, the point decided in each case 
of that character. 
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MUNICIPAL LAW— AN ANALYSIS. 

Law in its most general and comprehensive sense is de- 
fined by Blackstone as a rule of action. 

This rule of action is applied indiscriminately to all kinds 
of action, whether animate or inanimate, rational or irrational- 
In its more confined sense, it signifies the rules of human 
action or conduct. 

In nature we call this rule the will of the Creator, and when 
we speak of the laws of Revelation, we mean such as Divine 
Providence has from time to time discovered in his Holy 
Scriptures. 

In the Physical Sciences the word "Law'* denotes the order 
of sequences or succession of phenomena. 

And when we spyeak of those rules which regulate inter- 
course between sovereign States we assign the name Inter- 
national Law. 

Municipal Law is defined as a rule of civil conduct pre- 
scribed by the supreme power in a state, comiiianding what 
is right and prohibiting what is wrong. (Blackstone.) 



2 THE LAW BULLETIN. • 

A more concise and accurate definition is — that rule of 
civil conduct recognized by the governing power in a state 
which it will enforce or sanction. 

This is the meaning of the term Law as usually used in 
jurisprudence. 

It is a rule and not a sentenccj which is a transient, sudden 
order from one person in authority to another over whom he 
exercises that authority. 

It is a rule and not advice or counsel^ which we are at liberty 
to follow or not as we desire. 

It is a rule and not a* compact or an agreement^ which is a 
promise proceeding from us and thus the result of our own 
volition. 

It is a rule of conduct and not of faith or belief as that 
acts within the breast of the person and may exist inde- 
pendent of any outward manifestation. 

It is a rule of civil conduct^ that is, it regards the man as 
a member of society and as bound to duties which are obli- 
gatory upon him as a citizen, besides those of moralit)'. 

It is a rule recognized^ for unless it were so, it could not 
have the sanction necessary to make it obligatory upon the 
member of civil society; and it is recognized to be the rule of 
human action controlling him as a member of such society. 

Civil society can not exist without government as necessary 
to preserve it and keep it in order; hence, government of 
some sort followed immediately upon the organization of 
society. In truth, government and society seem to have been 
co-eval and we can find no trace of a time when government 
did not exist. 

But the very term government implies a governor. 

Thus government cannot exist without a supreme power to 
determine the duties incident to citizenship, or membership in 
civil society, and be this supreme power the whole commun- 
ity, a select few, or a single individual, it is called the govern^ 
ing power. 
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The powers exercised over the citizen by the supreme or 
governing powers vary, and it is from this difference or 
variance that governments are classified as (i) A Democ- 
racy; (2) An Aristocracy; (3) A Monarchy; (4) or a 
Mixture or Modification of all or either. 

A Democracy is where the sovereign power is lodged in an 
aggregate assembly, consisting of all the free members of a 
community or state. 

An Aristocracy is where the sovereign power is lodged in 
a council composed of select members. 

A Republic is where the sovereign power is exercised by 
an assembly chosen, after a certain method or plan, by the 
people of a state or community. 

A Monarchy is where the sovereign power is entrusted in 
the hands of a single person. 

Municipal Law is that rule of civil conduct recognized by 
the sovereign -power in a state^ which it will enforce or sanction. 

It is then ( i ) Declaratory, whereby it clearly defines 
and lays down the rights to be observed and the wrongs to 
be eschewed. 

It is (2) Directory, whereby it commands the observing 
of these rights and the abstaining from these wrongs. 

It is (3) Remedial, whereby a method is pointed out to 
recover a man's private rights and redress his private wrongs. 

It has (4) a Sanction, which is the evil or punishment that 
may attend the breach of legal duties. 

Municipal Law is composed of the Lex non Scripta (Un- 
written Law), and the Lex Scripta (Written Law). 

The Lex non Scripta consists ( i ) cf General Customs, 
which compose the universal rule of the whole community or 
state, and form the Common Law in its stricter and more 
usual significance. 
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It consists (2) of Particular Customs, those which affect 
only the inhabitants of particular districts, or only particular 
classes of persons or particular classes of things, also (3) 
Certain Particular Customs observed in particular courts, 
as in courts ecclesiastical, military, and admiralty. 

It is called Lex non Scripta, or Unwritten Law, not be- 
because it is oral and transmitted by tradition, but because its 
original institution is not set down in writing, it being con- 
tained in the records of courts of justice, in books of reports 
of judicial decisions, and in text-writers of authority. 

In the United States the Unwritten Law has received its 
authoritative sanction in the decisions of the courts, and it 
embraces the larger portion of our Municipal Law; and it is 
a rule universally recognized that when the supreme judicial 
authority of a state utters a principle, which has not before 
been determined, such principle is not a new rule or new law, 
but is supposed to have been contained within the body of the 
Unwritten Law from time immemorial. 

A second branch of the Municipal Law is the Lex Scripta, 
or Written Law, also known as the Statutory Law. 

The Lex Scripta is either (i) General, or such that 
concerns the whole community; (2) Special, or such that 
concerns but a small portion of the community. 

It is also (i) Declaratory, setting forth the Lex non 
Scripta where it may have fallen into disuse, or become un- 
certain. ( 2 ) Remedial, supplying the defects or retrenching 
some imperfections in the Lex non Scripta, and as remedial it 
either enlarges or restrains. Then as doubts may arise as to 
the intention of the Law, it is necessary to determine what 
was in the mind of the legislator, that caused him to enact the 
law. Hence this rule or law is interpreted by the (i) Words; 
(2) Context; (3) Subject Matter; (4) Effect and 
Consequences; (5) Reason and Spirit, 
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The Words are to be understood generally in their usual 
and most known signification, and not so much as regards 
the propriety of grammar. 

The Context, as being of singular use to compare a word 
or sentence with whenever it may appear ambiguous or equiv- 
ocal. 

The Subject Matter, as clearly giving the idea in the 
mind of the legislator and to which his expressions are 
directed. 

The Effect and Consequences, pointing out the necessity 
of departing from the usual signification of words, if in their 
literal meaning they have an absurd signification. 

The Reason and Spirit, being the cause of the enacting of 
the law or that led the governing power to adopt it, "for," says 
Blackstone, " when this reason ceases, the law (or rule) itself 
ought likewise to cease." 

It may be well to mention here a few of the more import- 
ant rules which should be observed in the construction of 
every statute. 

1. In all remedial statutes, the old law, the mischief and 
the remedy should be considered. 

2. One part of a statute should be so interpreted that the 
whole may stand. 

3. Where the common law and a statute are in conflict, 
the common law gives place to the statute, and an old statute 
gives place to a new one. 

4. If a statute that repeals another is itself repealed, the 
prior statute is thereby revived, and if a statute that takes the 
place of the common law is repealed, the common law rule 
again becomes the law. 

5. A saving totally repugnant to the body of the act, is 
void. 

6. Penal statutes must be strictly construed. 
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The law-making power of the United States is Congress, 
composed of two houses, viz. : the Senate and House of Rep- 
resentatives; of the States, it is a General Assembly composed 
of two similar bodies. 

The formal steps in the making of a law are : 

(A) The act is presented by a member. 

(B) It is referred to a committee. 

(C) If they are favorable, it has three readings. 

(D) If agreed to, it is engrossed and sent to the other 
house. 

(E) If they agree to it, it is usually sent to the Executive 
for his sanction or signature. 

(F) If given, he signs same. 

The rules or ordinances or regulations of a city do not com- 
pose the municipal law, and such title when given them should 
not confuse; a better name would be municipal ordinances. 

For a citizen of the State of Iowa, the Municipal Law in- 
cludes the Constitution, Statutes and Treaties of the United 
States, the Constitution and Statutes of the State of Iowa, and 
the ordinances of the city wherein he may reside; also the 
Common Law as indicated by the decisions of the courts. 

James A. Rohbach. 
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DETERMINABLE FEES. 

A grant of lands to one person and his heirs so long as there 
shall be heirs of the body of another, is a common illustration 
of a fee upon limitation. A grant in this form would show a 
purpose to pass to the grantee an interest capable of descend- 
ing by inheritance, and to endure until there should be no 
descendents of the person designated, and then cease. A 
grant of a lot to trustees and their successors forever, for the 
uses of the Methodist Episcopal Chiu'ch of America, on which 
to erect a house of worship "for the use of the members of 
the Methodist Episcopal Church of America, so long as they 
use it for that purpose and no longer; and then to return back 
to the original owner," passed to the trustees a fee which 
expired upon an abandonment of the property as a place of 
worship.^ The grant to A and B, their heirs and assigns, 
of a tract or parcel of land within a city to be opened as a 
public square within thirty years and to be thereafter forever 
kept open and used as a public square, and "provided always 
that if the said piece or parcel of ground shall not within 
thirty years from the date of these presents be so opened and 
appropriated as and for a public square as aforesaid, then and 
from thenceforth these presents shall cease and determine, 
and the estate hereby granted shall revert to the said Nicholas 
William Stuyvesant, his heirs and assigns * *," conveyed a 
fee upon limitation.* The intention was to create in the 
grantees a fee to cease if the lot was not made into a public 
square within thirty years, or if after being opened it should 
at any time thereafter be abandoned as a square. So also a 
conveyance to a county of a tract of ground in a village, the 
county seat of the county, with this proviso, "that this land is 
sold for county purposes so long as the county seat remains 
in New Lisbon, and if at any time the county seat is removed 
from said village, then this conveyance to be void and of no 
effect, and the land reverts to the said parties of the first part," 
was a grant of a fee upon limitation, an estate to be at an 

i Hendenon ▼. Hunter, 60 Pa. 835. 
• Mayor etc v. Stayvesant, 17 N. Y. 84. 
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end whenever the county seat was removed from the 
village.^ In all these instances the estate conveyed is by 
the qualification annexed to the grant to endiu-e until the 
happening of a future event or contingency, and not beyond 
it. When the specified limit is reached all the interest granted 
has been enjoyed, and nothing then remains in the grantee. 
This variety of determinable fee, called a fee upon limitation, 
could be created at common law. 

Lands may be conveyed in such a way as to show that the 
grantee is to take the fee therein, to be continued in him, his 
heirs and assigns, upon condition that something specified 
shall be done or abstained from. This variety of fee is called 
a fee upon condition. This kind of determinable fee was also 
known to the common law. 

A conveyance to one and his heirs on condition that there 
should never be any intoxicating liquors manufactiu-ed or sold 
as a beverage upon the premises, and providing for a forfeit- 
ure in case the condition was broken was a grant of a 
determinable fee upon condition.^ 

The sister of one about to make a conveyance owned the 
lot immediately adjacent on the north of the premises he was 
about to convey. The deed made by him created a fee 
simple with this qualification: "provided, however, this con- 
veyance is upon the condition that no window shall be placed 
in the north wall of the house aforesaid (the house on the 
premises conveyed), or any house to be erected on the prem- 
ises, within thirty years from the date hereof * *." This 
was a grant of a fee upon condition. In a suit for possession 
by the grantor the placing of windows in the north wall of the 
house on the land granted within the time mentioned was held 
to be a breach of the condition, and the grantor was given a 
judgment restoring to him the property.' 

A grant of land was made to one B "and his heirs and 
assigns forever," in consideration of five shillings and a yearly 

1 Daniels v. Wilaon, 27 Wis. 49S. 

• Plumb v. Tabbs, 41 N. Y. 442; Indian Orchard Canal Co. v. Slkee, 8 Pick. 568; 
O'Brien v. Wetherell, 14 Kas. 616. 

s Gray v. Blanchard, 8 Pick. 888. 
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rental. The deed contained the stipulation : <^if there should 
be a breach of any of the covenants of the grantee, it should 
be lawful for the grantor, his heirs and assigns, to re-enter and 
to have and enjoy the premises as of his former estate, and to 
put out and remove the grantee, his heirs and assigns; and 
in that case the indenture is to be void." This was a convey- 
ance of a fee upon cohdition, and the estate conveyed was 
held to have been forfeited for breach of the condition, that is, 
for failure to pay rent.^ 

A fee upon limitation is so expressly confined and limited 
by the words of its creation that it cannot endure for any 
longer time than till the contingency happen upon which it is 
to fail.' A determinable fee on condition has attached to it 
something that must be done to prevent it from divesting, or 
that must be left undone on peril of its destruction.' The con- 
tingency in the one case is the end of the interest granted; it 
is the cause, in the other case, for claiming a forfeiture of the 
interest granted. The limitation is determined when the 
specified event comes to pass because no greater estate was 
created. The duration of the fee upon condition is not bound- 
ed by the happening of the future contingency, — the thing to 
be done or omitted, — but it is revested in the grantor or his 
heirs by forfeiture on breach of the condition. The one 
interest is fully enjoyed. The other is cut short provided the 
forfeiture is claimed. There is sometimes difficulty in 
determining whether the estate conveyed is a fee upon limita- 
tion or one determinable upon condition. But whenever the 
language of the grant is found to mean that the fee is one 
having a future event as the boundary of its duration, the 
estate created is a fee upon limitation. If the language of the 
conveyance shows, the intention to grant an estate in fee 
simple to be forfeited if something designated is not done or 
not omitted, the interest conveyed is a fee determinable on 
condition. In the margin are given a number of cases which 

1 Van Kenfiselser t. BaU, 19 N. T. 100; Tan Bennlaer ▼. Dennison, 86 id. 898. 

a S BlaokBt Com. IfiS. 

• 1 Lead. Gas. In Am. L. of B. P. 186. 
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it would be well for the student to examine as an exercise in 
discriminating between these two kinds of determinable fee,* 

In Iowa a statute is in force requiring any owner of land 
who subdivides it for the purpose of lajdng out any town or 
city, or any addition thereto, to make and record a plat show- 
ing the manner of division.^ The statute also provides that 
the acknowledgement and recording of such a plat, shall be 
equivalent to a deed in fee-simple of such portion of the land 
platted as is on the plat set apart for streets or other public 
use.' Similar statutes are found in other states. It has been 
held in Iowa that the abandonment by the corporation of such 
parts thus dedicated to streets, etc., does not cause the fee 
thereof to revert to the dedicator; that notwithstanding the 
the corporation may have ceased to devote the land to the 
uses for which it was dedicated, the fee remains in the city, 
subject to injunction by the original owner or other person 
injured by any attempt of the city to use it for other purposes 
than those intended.* On the other hand the Supreme Court 
of Illinois** has held that where a street in fee passed to the city 
by recording a town plat, the vacation of such street caused 
the fee to revert to the original proprietor, not to the abutting 
owners. In Ohio the effect of abandonment of the property 
conveyed in fee by such a dedication is also held to put the 
fee again in the grantor or his heirs.* The dedication in Iowa 
can not be said to pass a determinable fee, while it certainly 
does according to the decisions in the states of Illinois and 
Ohio. Without provision in the statute for the disposition of 
the fee in the event the city abandon the use of the land for 
the purpose for which it was conveyed, the best reason for 
holding that such abandonment causes the fee to revert to the 

1 Leeeee of Bperry ▼. Pond, 6 Oh. 888; McKelway t. Seymoar, 29 N. J. L. 881; SbATOii 
Iron Co. y. Srie, 41 Pa. Ml; BoUlng v. Mayor of FeterBbarg, 8 Leigh, SM; Scheets v. Flt^ 
water, 6 Pa. 196; Anetin ▼. Cambridgeport Parish, 81 Pick. 816; IndlanapoUfl, Pern Aa R'y 
Go. T. Hood, 66 Ind. 680; Scott ▼. Stipe, 18 Ind. 74; Guild ▼. Richards, 16 Gray, 809; Jaokaon 
V. Topping. 1 Wend. 888; BaUey t. Wells, 88 lowa, 181. 

• Code of Iowa, Sec. 660. 

• Id. Sec. 661. 

4 Pettingill T. Deylns, 86 Iowa, 844. 
B Gebhardt t. Reeyee, 76 111 801. 

• Board of Bducation v. Bdison, 18 Oh. 8t. 881. 
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dedicator is that the land was given on condition that it be 
used for the purpose designated. 

Fees on limitation and fees upon condition are estates capa- 
ble of sale and conveyance and will pass by descent like fees- 
simple. They may last forever. But if the event which 
marks the limit of the one, or if the contingency that is to cause 
the forfeiture of the other, occur the grantor may have his 
estate again in whosesoever hands it may then be. The grant- 
or of one of these fees, however, keeps no part of the estate. 
The grantee takes the whole estate. This is the common law 
conception of these interests. At common law there could not 
be a grant of the fee in land either upon condition or upon 
limitation to one and a remainder in the same land to another. 
There was norem nant of estate out of which a remainder 
could be conveyed after one of these determinable fees. If 
the fee granted upon limitation was determined, the creator of 
it or his heirs had back the estate as it was before the grant. 
If the fee upon condition was forfeited the same consequence 
followed,provided the grantor or his heirs entered for the breach, 
or took some equivalent action. There remained with the 
grantor therefore whenever either of these fees was created a 
right in the nature of a reversion. This right was not an estate. 
It was not liable to sale for his debts; he could not convey it. 
It passed by descent to his heirs. It had the nature of a 
reversion, but it was not a reversion. At common law there- 
fore an estate in fee upon limitation terminating, no purchaser 
from the grantor could claim the estate. The same was true 
of an estate in fee upon condition being forfeited. In either 
case there could be no acquisition of the interest by a stranger. 
In other words the event causing the cessation of the interest 
granted, brought into existence no estate in a stranger. At 
common law, inasmuch as the only future estates known and 
capable of creation were reversions and remainders, an estate 
could not be created to arise in a third person when the event 
happened which determined a fee upon limitation; nor could a 
provision be made in granting a fee upon condition that upon 
breach of the condition a third person should have an estate in 
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the land granted. Thus at common law an estate conveyed 
to A and his heirs so long as B had heirs of his body, then to 
C and his heirs, would be an attempt to create a particular 
estate in A and a remainder in C upon the extinction of the 
heirs of the body of B. The provision intended for C and his 
heirs would not be effectual. It would be a remainder after 
a fee upon limitation. It would not be possible to-day to 
make a valid provision that, after a grant such as the second 
illustration above shows had terminated, an interest in the lot 
should vest in a third person had not there been an increase in 
the capacity to dispose of real estate under the common law. 
To-day in granting a lot in fee on condition that there should 
never be any intoxicating liquor sold as a beverage thereon and 
in case there was at any time a breach of such condition then the 
lot should become the property of some third person or his 
heirs, the provision for the third person would be invalid, 
(without the present rule against remoteness) if an owner's 
power of disposition was no greater now than it was at com- 
mon law. 

After the enactment of the Statute of Wills in 32 Henry VIII, 
lands could be disposed of by will. From the Conquest down 
to the passage of that statute except in particular localities legal 
interests in lands could not be devised in England. After this 
enactment an estate in fee could be devised to one so 
qualified that upon the happening of an event designated it 
should cease to be his property and become the property of 
another, and the provision for the latter would be enforced. 
Though the estate to the first devisee was in fee, a valid sub- 
sequent estate thus become possible. The estate to arise in 
the place of the first fee upon the happening of the specified 
contingency was not called a remainder. That term retained 
its original meaning. It was an executory devise — executory 
because it was an estate in expectancy — devise because it was 
created by wiU. In PeUs v. Brown^ a father dying left three 
sons, Thomas, Richard and William. By his will he devised 
lands in this manner: « To Thomas his son and his heirs for- 

1 Groke Jac. 600. 
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ever, paying to his brother Richard twenty pounds at the age 
of twenty-one years; and if Thomas died without issue, living 
William, his brother, that then William his brother, should 
have those lands to him and his heirs and assigns forever, 
paying the said sum as Thomas should have paid." Here the 
provision for William was not a remainder because the devise 
to Thomas was a fee. But the court held that upon Thomas 
dying without issue in the lifetime of William, the latter took, as 
contemplated by the provision in his behalf, a fee in the lands. 
The devise for William was an executory devise. Here the 
estate given by the will to Thomas was to cease at his death, 
provided he should die without issue and while William was 
living. This is a fee upon limitation. But here the same 
contingency that marks the end of this limitation brings into 
existence a new estate. Had the interest left by the father 
to Thomas been an estate for life, or in fee tail, then the ex- 
pectancy in the son William would have been a remainder. 
But the devise to Thomas being a fee, a remainder to William 
was impossible. By the operation of the Statute of Wills, 
therefore, a fee could be limited by an executory devise. A 
devise of land to testator's son, Passmore, his heirs and 
assigns forever with this qualification : "In case my son Pass- 
more should die and leave no lawful issue, then I will and 
devise the aforesaid lot or plantation to my daughter Eliza- 
beth (if she shall then be living) and to her heirs and assigns 
forever; and in case my said daughter Elizabeth should die 
and leave no lawful issue, in that case my will is that the said 
land shall be equally divided in fee-simple among my children 
that shall be then living." ^ This was a devise in fee limited 
by an executory devise. Other examples of fees limited by 
executory devises are found in the cases named in the mar- 
gin.* 

For a long time prior to 1535, in England, it would have 
been easy to find valuable lands the legal titles to which 

1 Langley v. Heald« 7 W. and S. 96. 

• Magnum t. Pleater, 16 S. C. 816; Leasee of Thompson v. IIoop, 6 Oh. St. 481; Ken- 
nedy T. Kennedy, 89 N. J. L. 186. 
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were in persons not entitled to the profits yielded by the 
land. The benefits of ownership would belong to others. 
In other words as to such lands there existed a barren 
unproductive ownership called a legal estate separate from the 
beneficial interest called an equitable estate or, more specifi- 
cally, a use. The owner of the use was called the cestui que 
use. His interest was recognized in chancery only and not in 
the common law courts. The court of chancery treated him 
as the real owner and supplied him remedies by which he was 
secured his estate — the profits of the land. In the law courts 
the person holding the title to the land itself was the only 
owner known. For example, one the owner of land in fee- 
simple, in which as yet there was no use or equitable estate 
in another, could make a common law conveyance, a feofiE- 
ment, to a grantee, say A, in fee for the use of another say, 
B and his heirs, or in trust for B and his heirs, and 
thus vest in the feofiEee, A, the legal estate in fee, 
and in the cestui que use, B, the equitable estate, or 
use. Then by the rules and principles of the court of 
chancery, B was entitled to the benefits of ownership. Or, the 
owner of such lands could make a declaration that he stood 
seised of the lands for the use of B and his heirs without con- 
veying them and create a use in B. A use being thus created 
it could be conveyed or assigned by B and the assignee would 
become the cestui que use. The feoffee in the one case, the 
one declaring the use in the other case could make a common 
law conveyance of the legal estate and the person who took 
the same with knowledge of the use would be held account- 
able in chancery to the cestui que use to the same extent as 
his grantor. The use having been raised for B and his heirs, 
if B died while owning it the heirs took it by inheritance. 
The legal estate having been a fee, the heirs of its owner, in 
case he died without conveying it, took such legal estate by 
inheritance and were required also to account to the cestui que 
use for the profits. Prior to the enactment of the Statute of 
Wills the owner of a use could make a valid disposition of it 
by his last will and testament. One owning a fee-simple 
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estate in a use could create a life estate therein to another, 
or a particular estate in one for life and in another a re- 
mainder. He could convey the use is fee-simple or in fee 
tail. He could convey the use in fee upon limitation or in fee 
upon condition. He could in short convey it as though it was 
a legal estate. But he could convey it or a part of it qualified 
and limited in a way unknown to the common law. No livery 
of seisin was essential in granting a free-hold interest in it. 
Hence an estate in/uturoj not preceded by a particular estate, 
could be carved out of it and conveyed. An estate in fee in 
it could be conveyed which upon the happening of a contin- 
gency should ceascj and another estate therein arise in its place. 

During the time mentioned one owning the fee-simple in 
land who wished to create estates in use therein could make a 
common law conveyance — a feoffment — to B for the use 
of one cestui que use for life, the remainder for the use of 
another cestui que use in fee, etc. He could specify uses 
analogous to all the varieties of legal estates possible at 
common law. He could make the legal estate in B subject to 
a use infuturo without a preceding estate in use to support it. 
He could make the legal estate in B subject to a use in fee in 
ont^cestui que use which on the happening of a contingency 
should cease and an estate in another cestui qt^ use arise in its 
place, A use infuturo unsupported by a preceding use, and 
which does not by its vesting cut short a prior estate, is a 
Springing Use.^ A use which vests upon the happening of a 
contingency, and by vesting defeats a prior use as provided in 
the conveyance, is a Shifting Use.' 

In 1535 the Statute of Uses was passed. It was the 
purpose of Parliament in enacting this statute to destroy 
uses, by making them legal estates. The act was so 
construed by the courts, however, that it did not 
destroy all uses. It provided in effect that the cestui que use 
should be the owner of the legal estate of which he had the 
use. There was no prohibition against conveying lands to be 

1 Tledeman on B. P. S ^88- 
• Id. I «4. 
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held to uses. Uses could be created or raised as before, but 
as a general rule they became legal estates by operation of 
this statute, instead of uses as before. One wishing to convey 
a legal estate after the passage of this statute could proceed as 
before when intending to create a use, and by the operation of 
the statute the grantee took a legal estate, provided the limita- 
tion of the use permitted the statute to operate. And one 
who wished to create a trust estate now conveyed as before 
when raising a use, but limited the use in such a way that the 
statute could not under the construction it received unite the 
legal estate in the use. 

A shifting use could not become a legal estate until the con- 
tingency on which it was to arise came to pass. When the 
contingency happened it drew to itself the legal estate, and 
the estate preceding it ended. If the preceding estate was a 
fee the shifting use terminated it as well as it would have done 
had it been less than a fee. 

B enfeoffed G and others for the use of the feoffees them- 
selves and their heirs, upon condition that if the feoffees did 
not pay B 2000 pounds within fifteen days then immediately 
after the fifteen days the feoffees should stand seised of the 
land for the use of B and his wife for their lives, and after- 
wards to the use of B's second son in tail with other remain- 
ders over.^ This was a conveyance of a fee determinable by a 
shifting use. 

Therefore, with the additions to the law of the Statute of 
Uses, in 1535, and the Statute of Wills, in 1540, fees determin- 
able could be created by will: (i) upon limitation as by 
feoffment at common law; (2) upon condition as by 
feoffment at common law; (3) by providing executory 
devises to destroy them upon the happening of a specified 
contingency, not too remote; and (4) by a provision for a 
shifting uses to arise in their place upon the happening of a 
contingency, not too remote; and by deed: (i) upon limitation 
as at common law; (2) upon condition as at common law; (3) 

1 1 Leon. 904. See also Sanders on Usee and Tnuts, 166-158. 
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by conveyance to uses with a provision for a future use to 
arise and take the place of the preceding use on the happening 
of event designated or contingency. Determinable fees at com- 
mon law are followed by the grantor or his heirs resuming the 
estate. Determinable fees due to the operation of the statutes 
referred to are followed by estates invested in third persons. 
Executory devises and shifting uses must not be so remote 
that they may not vest during the life or lives of people in 

being and twenty-one years thereafter.^ 

Samuel Hayes, 

1 BatOe Square Chnrdi t. Grant, 8 Gray, 148; Sean v. RneeeU, 6 Gray, 86; Staart ▼. 
Srans, 80 Ind. 89; Tledeman on R. P. § 644. As to remoteness affecting tbe validity of 
condition, see Gray on Rale Against Perpetoities, %% S99-811. As to the validity of poesl- 
Mlityof reverter, see Id. 88 81-^1. 



ESTOPPEL IN PAIS AS AGAINST PERSONS NON 

SUI JURIS. 

The rule that estoppel in fais is not applicable to persons 
non suijurisy is laid down by many writers upon the subject of 
estoppel, and recognized by many decisions of the highest 
courts, but the exceptions, real and apparent, are so numerous 
that a careful investigation of the question is warranted. 

The limits of this article preclude other than a general 
review of the authorities upon this question. The effect of 
estoppel in -pais is the creation of a contract. The consent is 
implied from the conduct, which being acted upon becomes 
conclusive. The central element of estoppel in pais is the con- 
duct; the action, or the failure to act; the speaking or the 
silence. The equitable principle upon which estoppel is based 
necessarily contemplates that a person to be estopped by his 
acts must be competent to act with reference to the subject 
matter, and in this view was decided the case of Lowell vs. 
Daniels.^ The court says: "We think a married woman can 
not do indirectly what she can not do directly; can not do by 
acts in pais what she can not do by deed; can not do wrong- 

1 8 Gray, 161 ; 61 Am. Deo. 448. 
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fully what she can not do rightfully. She can not by her own 
act enlarge her legal capacity to convey an estate.'' 

Considering the liability of infants the Supreme Court of the 
United States is equally strong in holding that estoppel does 
not apply .^ <* The question is, whether acts and declarations 
of an infant during infancy can estop him from asserting the 
invalidity of his deed after he has attained his majority. In 
regard to this there can be no doubt, founded either upon 
reason or authority. Without spending time to look at the 
reason, the authorities are all one way. 

An estoppel in pats is not applicable to infants, and a 
fraudulent representation of capacity can not be an equivalent 
for capacity." 

It is to these two classes oC persons under disability that the 
doctrine of estoppel is frequently sought to be applied, and as, 
in reference to their ability to contract, the rights of married 
women, under common law disability, and infants, are not dis- 
similar, the cases involving the rights of both may be con- 
sidered together. 

In an early case in California,^ the coiut, considering the 
liability of a feme covert^ announces a rule conforming to that 
laid down in Lowell vs. Daniels, and in a later case' it was 
held that estoppel in pais has no application to infants. But 
in a late case in Tennessee^ the doctrine of these cases is 
expressly disapproved, and in announcing the rule that per- 
sons under disability are subject to the operation of estoppel, 
it is said that the conduct may be <* sufficient to create an 
estoppel entirely independent of, and altogether outside of any 
idea or claim of a contract.'' And the reason for the apparent 
conflict in the cases is said to be a failure to draw a distinction 
between a case where it is sought to <' validate those con- 
tracts," which by law are declared void, and where it is sought 
to prevent a person by his conduct from assertimg a right — 
holding that in the former an estoppel will not arise, but that 
in the latter the disability is no protection. 

1 Sims T. Bverhardt, 109 U. S. 800. 

• Morrison ▼. Wilson, 18 i al 494; 78 Am. Deo. 008. 

t Laofcman ▼. Wood, 25 Cal. 147. 

4 QaltoTAltti T. Lomford, 87 Tenn, 89. 
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Opposed to this theory is the case of Upshaw vs. Gibson.^ 
An infant was present at the sale, by her husband, of her 
personal property. No objection was made by her and no 
notice given to the buyer. It was held that she was not 
estopped. Also the case of McBeth vs. Trobue,' in which 
infants are held not estopped by acquiescence in the use of a 
highway which was traveled through land owned by them. 
The observation of the Supreme Court of Penna.' in this con- 
nection is in point: <*No multiplication of deeds (and they are 
the most solemn acts in -pais by which title can be transferred) 
will serve to ratify the void conveyance unless made according 
to statutory direction; much less can express ratification by 
parol or expressions of satisfaction infuse life into that which 
has no vitality. How then is it possible mere acts can be 
more efficacious that merely indicate the intention to transfer, 
which the writing has already expressed in terms explicit and 
emphatic ."^ Acquiescence in, or knowledge of the invalid act, 
cannot be invested with greater virtue or vigor than the deed 
itself by which the act was done. The policy of the law 
which denies the capacity to do the act, as clearly denies the 
capacity to confirm it, except in the legal mode." 

On the other hand, in the case of Dann vs. Cudney,* the 
Supreme Court of Michigan, considering a case where a horse 
was sold by the husband of the plaintiff, and afterwards and 
before the payment of the purchase price, the wife acquired 
knowledge of the sale and allowed the purchaser to pay the 
purchase money without objection, held that she was estopped 
from asserting title to the property. It is held in another case 
that the silence of B,/eme covert may prejudice her rights. "It 
was objected, however, that the equity of redemption 
belonged to the wife, and that her silence should not prejudice 
her rights. " In other words, that when a woman gets married 
she obtains a license to commit a fraud; such is not, and ought 
not to be the law."* 

t 68 MiflS 841. 

• 69 Mo 84i. 

t GUdden ▼. Strnpler, 68 Pa St 400. 
4 18 Mich. 880. 87 Am. Uec 766 

• Bradlef v. Schneider, 14 111. 868^ 68 Am. Dec. 564. 
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The Supreme Court of Kentucky in a recent case,^ review- 
ing the former decisions of that State, holds that K/eme covert 
may be estopped by her acts from asserting title to property. 
In a previous case* the same court holds: " If a party having 
an interest in preventing an act being done, acquiesces in it so 
as to induce a reasonable belief that he consents to it, and the 
position of others is altered by their giving credit to his sin- 
cerity, he has no right to challenge the right to their preju- 
dice. (Citing 2 Story Eq. Jur. 756.) A/ariiori ib ^hs so, 
when as in this case the party complaining of the act to his 
prejudice has procured it to be done by representation of facts 
inconsistent with his subsequent claim, and married women 
are not exempt from the operation of this rule.'' 

But in other cases' the same court has held that a married 
woman may recover property sold by her during coverture 
upon reimbursement of the purchase money and payment for 
such necessary improvements as may have been made in good 
faith. 

The Supreme Court of Pennsylvania has considered the 
question of estoppel in fats with reference to persons under 
disability in many cases. 

In Glidden vs. Strupler, sufra^ it was held, that although a 
married woman sold land and received the purchase money, and 
the purchaser made improvements with her knowledge and 
encouragement, she was not estopped from recovering the 
land. To the same effect is a case in the Supreme Court of 
Illinois.^ But in later cases in both of those States it is held, 
that although as a general rule the doctrine of estoppel in fais 
does not apply to persons non sui juris, that the rule is by no 
means of universal application.^ 

In Grim's Appeal it is held, that to allow a married woman 
to deny the effect of estoppel would be to allow her to perpe- 

1 McDonald ▼. Landrem, 87 Ky. 404; IS Am. St Bep. 600. 

• Stone ▼. WertB. 8 Bush. 486. 

• Heck ▼. Fisher, 78 Ky. 648 ; Hawkins t. Brown, 60 Ky. 186. 
4 Bogers ▼. Higgins, 48 HI. 212. 

• Fryer v. BieheU, 84 Pa. St. 6S1; Brown's Appeal, 04 Pa. St. 868; Grim*s Appeal, 106 
Pa. St 886; Blgluun's Appeal, 188 Pa. St 968; Oglesby Coal Co. t. Pasco, 79 DL 164. 
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trate a fraud. It is said : *^A married woman should be held 
to be observant of that good faith in her dealings with the 
world to which others are bound; her protection is for the 
prevention of fraud. She should not thereby be enabled with 
impunity to defraud others.** 

Iq Indiana the cases are marked by the same lack of uni- 
formity as in Pennsylvania. 

In Lane vs. Schlemmer,^ a late case, reviewing all of the 
former decisions of the court, it is said : " When to permit a 
married woman to deny what she has positively affirmed, 
would operate as a fraud upon one who had acted in good 
faith, she will be held to be estopped. It may be that the 
mere silence when she should speak will not create an estop- 
pel, but where she makes positive representations and thus 
misleads one who acts in good faith, an estoppel will arise.'* 
But the doctrine of this case is of little weight as an authority 
except in so far as it reflects the ruling in former decisions of 
the same court, for the reason that in that State married 
women are declared by statute to be subject to estoppel m 
pais like any other person.* 

Many of the the Indiana cases, however, were decided 
before the enactment of this statute. In one case' it appeared 
that an infant^^w^ covert joined with her husband in selling 
land to a railroad company, by which it was afterwards con- 
veyed without her knowledge to the defendant. After the 
removal of the disability she commenced an action to recover 
possession of the land. Some improvements had been made 
without her knowledge, although she had resided within four 
miles of the land for two years after attaining her majority. 
It was held that she was not estopped to claim the land. The 
enactment of the statute was evidently prompted by the lack 
of uniformity in the adjudicated cases upon this question. 

Many cases hold that persons under disability are not sub- 
ject to estoppel in pais^ except their conduct is intentional and 

1 114 Ind. SOO: 5 Am. St. Rep. 6S1. 

• Reyised Statutes of Ind. 1881, Seo. 6017. 

t MUeB T. Ungennan, M Ind. 886. 
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fraudulent.^ But it will be observed from many of the above 
cases that such rule is not universally recognized. 

Other authorities hold that the doctrine of estoppel does not 
apply except in case of a pure tort. This is the conclusion 
which Bigelow, in his valuable work upon Estoppel, draws 
from the cases : ** We have considered the case of infancy to 
some extent and have seen that an infant cannot be estopped 
by any course of conduct which would not work an estoppel 
upon a married woman ; that is, he can only be estopped, if 
ever, in the case of a pure tort." The author refers to numer- 
ous cases in which the doctrine of estoppel is held to have no 
application whatever to infants.* 

On the other hand, cases are found which hold that the 
infant who has attained years of discretion, may, by his con- 
duct in permitting or encouraging a purchaser to buy from 
another his property, at the same time concealing his title, is 
estopped from afterwards asserting title thereto.' 

It will be observed that most of the cases where the ques- 
tion of estoppel as to femes covert and infants has been con- 
sidered are those in which the party seeks in a court of equity 
to avoid a deed or contract made during disability, and acqui- 
esced in until the disability was removed, without, however, 
tendering to the claimant of the property the consideration 
received, or offering to put the purchaser in statu quo. In 
most of these cases the court holds that the person is estopped. 

The reason for applying estoppel in this class of cases is well 
stated in Rosenthal vs. Mayhugh,* as follows : " Equity recog- 
nizes a separate existence of the wife even under all the disa- 
bilities of coverture, and regards her as a rational and responsi- 
ble subject of its jurisdiction, entitled to its protection and 
amenable to the decrees of a court of conscience." But to 
this thought Ames J. responds : "The defendants insist that 
the claim of the plaintiff is inequitable, and that for that reason 
she is not entitled to the aid of a court of equity in its enforce- 

1 Kane Co. ▼. Herrlngton. 60 HI 882; Schnell t. CliiGago, 88 111 888; Schinurtz t. Sann- 
de», 46 lU 18; Coon t. Smitti, 8 Hill, 147. 

• Bigelow on BAtoppel, pp 490 91 

s 2 Sadden on V ndon ^914 Eng. Ad. page 748); 1 Story Eq. Jar. g§ 885, 886; AlBWortli 
T. Cord £, 81 Mias 89. 

4 88 Obio St. 165. 
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ment. But there is no equitable constructioii of a contract or 
duty, different from the legal one, and the same thing is true 
in the construction of statutes. 2 Story £q. Jur. Sec. 1 584. 
A court of equity has no more jurisdiction than a court of law 
to recognize and give effect to instruments which, by statute, 
are inoperative. Townsley vs. Chapin, 12 Allen 476. The 
provision of the General Statutes above cited was undoubtedly 
intended for the protection of the rights of married women, 
and was for many years a part of the settled policy of the law. 
We are not prepared to hold that the assertion by the plaintiff 
of a clear legal right is in itself inequitable in such a sense 
that her remedy in equity ought to be denied."' 

Among the cases are frequently found those in which a 
feme covert induces a person to contract with her upon the 
positive representation that she is sole; and it is generally held 
that she is not estopped to assert coverture. To this class 
belongs the first case cited herein,' which has been followed 
by the Supreme Court of Massachusetts in numerous cases.' 

Contracts made with an infant upon the representation that 
he has attained the age of majority, are held to be void, and 
the infant is held to be not estopped by such representations.^ 
"A contrary doctrine," says Sanford J. in Brown vs. McCune, 
5 Sand. 224, " would overturn the whole law relative to the 
contracts of infants. From holding that an infant was estopped 
by a falsehood as to his age, the next step would be to hold 
him estopped by a suppression of the fact that he was under 
age when he was silent upon that point, when he knew that 
the party with whom he was contracting supposed him to be 
of age. There is no difference between the direct and the 
inferential falsehood. The one is as fraudulent as the other. " 

For the same reason a grantor is not estopped from disafiirm- 

1 Xenrlam y. Bailiray Co. 117 Hmb. 941. 

i Lowell ▼. DanielSt 9upra, 

I McGregor y. Wait, 10 Qray, 75; Bemla y. CaU, 10 Allen, 617; Plomer y. Lord, 9 Allen, 
617; Plumer y. Lord, 9 Allen, 407: Pierce y. Chase, 106 Mass. 2S9; Pella y. Webqiiiab« UO 
HaM.472. 

4 DeKooy. Foeter, IS Com. B N. 8. STi; Conroe y. Blrdsall, 1 Johns. Cas. 187; 1 Am. 
Dee. 106; Brown y MoCnne, 6 Sand. SM; Barley y. Rossell, 10 N. H 184; 84 Am. Dec. 146; 
Xerriam y. Cunningham, 11 Cosh. 40; Carpenter y. Carpenter, 46 Ind. 148; Conrad y. 
Lane, 88 Minn. 889; 87 Am. Kep. 418. 
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ing her deed on the ground of infancy and maintaining an 
action to recover the land by a false recital in the deed that 
she was <* unmarried and of age."^ "To hold that he is 
estopped by such representations from avoiding the contract 
by asserting his infancy, would be an exception to the rule 
governing this class of cases. Such representations cannot be 
of any greater force to bind the plaintiff than the contract 
itself." « 

Many other cases are found in which the subject of estoppel 
is considered,' but an examination of the same would not tend 
to the ascertainment of any definite rule. 

Pomeroy concludes: "The tendency of modern authority^ 
however, is strongly toward the enforcement of an estoppel 
against married women as against persons suijurisj with little 
or no limitation on account of their disability. This is plainly 
so in states where the legislation has freed their property from 
all interest or control of their husbands, and has clothed them 
with partial or complete capacity to deal as though they were 
single. Even independently of this legislation there is a decided 
preponderance of authority sustaining the estoppel against her, 
either when she is attempting to enforce an alleged right or to 
maintain a defense." 

And as applied to infants, it is said: "The disability of 
infants seems to have limited the operation of the equitable 
estoppel more than that of coverture. Since an infant is not 
directly bound by his ordinary contracts unless ratified after 
he becomes of age, so obligations in the nature of contract will 
not be indirectly enforced against him by means of an estoppel 
created by his conduct while still a minor. On the other 
hand, an equitable estoppel arising from his conduct may be 
interposed with the same effect as though he were adult, to 
prevent him from affirmatively asserting a right of property, 

1 Wleland t. KoUok, 110 IlL 10; 51 Am. Rep. 078. 

i Whltoomb ▼. Joelyn, 51 Yt. 80; 81 Am. Bep 678. 

t Keene ▼. Coleman, 89 Pa. St 900; WethenDy t. Faflar, 97 K. G. 116; Hodges ▼. 
Powell, 06 N. 0. 64; 60 Am. Rep. 401; Behler t. Weybum. 60 In<L 146; Bank of America y. 
Banks, 101 U. 8. 940; Bordett y. Williams, 80 Fed. Rep. 607; Rioe y. Bojer, N. B. Rep. 
480; Nell y. Landns, 1 Aa Rep. 177; Togelsand y. Null, 8 S. W. R. 410. 



B8T0PPSI. IN PAIS AS AGAINST PERSONS NON SUI JURIS. tS 

or of contract in contravention of his conduct upon which the 
other party has relied and been induced to act.^ 

The conclusion of Bishop in his work on Contracts, Sec. 
903, is that '' in the ordinary case he (the infant) is concluded 
by an estoppel in fats to the same extent as though he were 
of full age. For example, if having arrived at years of dis- 
cretion he stands by and sees a third person sell his estate 
without disclosing his infancy, or other defects in the title, he 
is bound through the same law of estoppel which in like 
circumstances would hold an adult. The doctrine that infancy 
is no protection against fraud leads necessarily to this conse- 
quence." 

But it will be found that the authorities cited sustaining the 
above, consists largely of cases where the action was in tort, 
and where damages were sought to be recovered because of 
false representations. 

Cases in which estoppel in fais is the sole question involved 
are few. Throughout all the authorities the question is hope- 
lessly mingled with disaffirmance of .contracts by infants and 
acquiescence in contracts hy femes covert after the removal of 
disability. Adding to the confusion are the statutory enact- 
ments of the various states relative to the rights of married 
women, and the modification by statute of the common law 
rule governing the conduct of infants. 

The careful student will first ascertain the status which the 

infant or feme covert occupies under the statutes of the state 

in which the question arises. This ascertained, a careful 

study of the cases will enable him to determine whether under 

the particular facts involved the doctrine of estoppel will be 

held to apply. 

Martin J. Wade. 

1 S PomeroT^ Iq. Jnr., Seo. 814, 81S. 
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CASES ON INSURANCE. 

[The purpose in the preparation of this list has been to give the 
student cases which he may read to advantage, and which will, 
together, cover the principal topics of the subject. Where the same 
case relates to different topics, it is cited under one head only. The 
student should have some notion of the whole subject before com- 
mencing to read the cases and then might with advantage make note 
of the points decided in each case with reference to other topics as 
well as the one in connection with which the case is given.] 

I. FIRE INSURANCE. 

!• Nature of thb Contract; Insurable Interests; 
Reinsurance. 

Hatiir«» ingcnaraL 

Wilson V. Hill, 3 Met. 66. 

Carpenter v. Providence- Wash. Ins. Oo. 16 Pet. 4d5. 

Aetna F. Ins. Co. v. Tyler, 16 Wend. 385; 30 Am. D. 90. 

Lane v. Maine Mut. F. Ins. Co. 12 Maine, 44; 28 Am. D. 160. 

Mills V. Farmers Ins. Oo. 37 Iowa, 400. 

Wood V. Rutland Mut. F. Ins. Oo. 31 Yt. 552. 

Xosnrable interest. 

Carter v. Humboldt F. Ins. Co. 12 Iowa, 287, 

California Ins. Co. v. Union C. Co. 133 U. S. 387. 

Shaw V. Aetna Ins. Co. 49 Mo. 578; 8 Am. R, 150. 

Sawyer v. Dodge Co. Mut. Ins. Co. 37 Wis. 503. 

Strong V. Mfrs. Ins. Co. 10 Pick. 40; 20 Am. D. 507. 

Richland Co. Mut. Ins. Co. v. Sampson, 38 Ohio St. 672. 

Williams v. Roger Williams Ins. Co. 107 Mass. '377; 9 Am. R. 41. 

Traders Ins. Co. v. Roberts, 9 Wend. 404. 

Haley v. Mfrs. Ins. Co. 120 Mass. 292. 

Excelsior F. Ins. Oo. v. Royal Ins. Co. 55 N. Y. 343; 14 Am. R. 271. 

Norcross v. Ins. Co. 17 Penn. St. 429; 55 Am. D. 571. 

Franklin F. Ins. Co. v. Martin, 40 N. J. L. 568; 29 Am. R. 271. 

Bishop V. Clay F. and M. Ins. Co. 49 Conn 167. 

Warren v. Davenport F. Ins. Co. 31 Iowa, 464; 7 Am. R. 160. 

Riggsv. Com'l Mut. Ins. Co. 125 N. Y. 7; 21 Am. St. R. 716. 

Merritt v Farmers Ins. Co. 42 Iowa, 11. 

Lynch v. Dalzel, 3 Brown, P. C. 497; 1 Bennett, F. Ins. Cases 1. 

Saddlers Co. v. Badcock, 2 Atkyns, 554; 1 Bennett, F. Ins. Cases 7. 

Stetson V. Mass. Mut. F. Ins. Co. 4 Mass. 330; 3 Am. D. 217. 

Worthlngton v. Bearse, 12 Allen, 382; 90 Am. D. 152. 

Reinenranoe. 

Merry v. Prince, 2 Mass. 176. 

New York etc. Ins. Co. v. New York F. Ins. Co. 17 Wend. 359. 
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Bartlett t. Fireman's Fand Ins. Oo. 77 Iowa, 156. 

Blaclcstone y. AUemania F. Ins. Co. 66 K. T. 104. 

HI. Mut. F. Ins. Oo. y. Andes Ins. Co. 67 111. 362; 16 Am. R 620. 

Ins. Co. y. Ins. Co. 38 Ohio St. 11; 43 Am. B. 413, 

Johannes y. Fhenlx Ins. Co. 66 Wis. 60; 57 Am. B. 249. 

2. The Making of the Contract and, in GbnbraLi its 
Construction. 

When beoomea binding. 

Sanborn y. Fireman's Ins. Co. 16 Gray, 448; 77 Am. D. 419. 

Trustees y. Brooklyn F. Ins. Co. 19 N. Y. 306. 

Belief Ins. Co. y. Shaw, 94 U. S. 574. 

Eames y. Home Ins. Co. 94 U. S. 621. 

Hubbard y. Hartford F. Ins. Co. 33 Iowa, 325; 11 Am. B. 126. 

Barre y. Council Bluffs Ins. Co. 76 Iowa, 609. 

Security F. Ins. Co. y. Kentucky etc. Ins. Co.7 Bush, 81; 3 Am.B. 301 

Wales y. New York etc. Ins. Co. 37 Minn. 106. 

Knowledge of terms. 

Cleayer y. Traders Ins. Co. 71 Mich. 414; 16 Am. St. B. 275. 
Morrison y. Ins. Co. 69 Tex. 363; 6 Am. St. B. 63. 

Coostmotlon. 

Hood y. Manhattan Ins. Co. 11 N. Y. 632, 541. 

Merchants Ins. Co. y. Edmond, 17 Gratt. 138. 

Dole y. New Eng. etc. Ins. Co. 6 Allen, 373, 385. 

Western Ins. Co. y. Cropper, 32 Penn. St. 361, 355; 76 Am. D. 661. 

aitire; dlTiatble. 

Loomls y. Bockford Ins. Co. 77 Wis. 87; 20 Am. St. B. 96. 
State Ins. Co. y. Schreck, 27 Neb. 527; 20 Am. St. B. 696. 

3. Representations and Concealment; Conditions; 
Warranties; Waiver. 

Wterantlee end repreeentetione in generaL 

Blpley y. Aetna Ins. Co. 30 N. Y. 136; 86 Am. D. 362. 

Daniels y. Hudson Blyer F. Ins. Co. 12 Cush. 416; 69 Am. D. 192. 

Cooper y. Farmers Mut. F. Ins. Co. 50 Penn. St. 299; 88 Am. D. 544^ 

Kimball y. Aetna Ins. Co. 9 Allen 540; 85 Am. D. 786. 

GlendaleWoolen Co. y. Protection Ins. Co. 21 Conn. 19; 54 Am. D.309 

Dewees y. Manhattan Ins. Oo. 34 N. J. 244. 

Byan y. Springfield etc. Ins. Co. 46 Wis. 671. 

Columbian Ins. Co. y. Lawrence, 2 Pet. 25, 48. 

Lynchburg F. Ins. Co. y. West, 76 Va. 676; 44 Am. B. 177. 

Jefferson Ins. Co. y. Gotheal, 7 Wend. 72; 22 Am. D. 667. 

Miles y. Conn. Ins. Co. 3 Gray, 680. 

Graham y. Fireman's Ins. Co. 87 N. Y. 69; 41 Am. B. 348. 

Ellis y. Council Bluffs Ins. Co. 64 Iowa, 507. 

Donnelly y. Cedar Baplds Ins. Co. 70 Iowa, 693. 
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Concaaliiimit. 

Burrltt y. Saratoga Co. Mut. F. Ins. Co. 5 Hill, 188; 40 Am. B. 345. 

Hardy t. Union Mat. F. Ins. Co. 4 Allen, 217. 

Armenia Ins. Oo. t. Paul 01; Penn. St. 520. 

Carson t. Jersey City F. Ins. Co. 43 N. J. 300; 39 Am. B. 584. 

Curry y. Commonweialth Ins. Co. 10 Pick. 535. 

Orwnraliiatioii. 

Franklin Ins Co. t. Vaughn, 02 U. S. 516. 
Behrens y. Germania F. Ins. Co. 64 Iowa, 19. 

D^florlptlon. 

Wilkins y. Gtermania F. Ins. Co. 57 Iowa, 529. 

Heath y. Franklin F. Ins. Ca 1 Cush. 257. 

Am. Cent. Ins. Co. y. McLanathan, 11 Kans. 533. 

Fowler y. Aetna Ins. Co. 6 Cow. 637; 16 Am. D. 460. 

Bryce y. Lorillard F. Ins. Co. 55 N. T. 240; 14 Am. B. 249. 

Romoval. 

Lyons y. Proyidence-Wash. Ins. Co. 14 B. 1. 109. 

Harris y. Boyal Canadian Ins. Co. 53 Iowa, 236. 

English y. Franklin F. Ins. Co. 55 Mich. 273; 54 Am. B. 377. 

Peterson y. Miss. Valley Ins. Co. 24 Iowa, 494; 95 Am. D. 748. 

Mills y. Farmers Ins. Co. 37 Iowa, 400. 

McCluer y. Girard F. Ins. Co. 43 Iowa, 349; 22 Am. B. 249. 

Longueyille y. Western Assur. Co. 51 Iowa, 553; 33 Am. B. 146. 

Holbrook y. St. Paul F. and M. Ins. Co. 25 Minn. 229. 

Noyes y. Northern Nat. Ins. Co. 64 Wis. 415; 54 Am. B. 631. 

Niagara F. Ins. Co. y. Elliott, 85 Va. 862; 17 Am. St. B. 115. 

Brandhury y. Fire Ins. Assn. 80 Maine, 396; 6 Am. St. B. 219. 

Use. 

Goddard y. Monitor Ins. Co. 108 Mass. 56; 11 Am. B. 307. 

Wall y. East Biyer Mut. Ins. Co. 7 N. Y. 372. 

Martin y. State Ins. Co. 44 N. J. 485; 43 Am. B. 397. 

Billings y. Tolland Co. Mut. F. Ins. Co. 20 Conn. 139; 50 Am. D. 277. 

Stout y. City F. Ins. Co. 12 Iowa, 371; 79 Am. D. 539. 

Mickey y. Burlington Ins. Co. 35 Iowa, 174; 14 Am. R 494. 

▼aoanoy. 

Bennett y. Agricultural Ins. Co. 50 Conn. 420. 
Sonneborn y. Ins. Co. 44 N. J. 220; 43 Am. B. 365. 
Dennison y. Pheniz Ins. Co. 61 Iowa, 457. 
Eddy y. Hawkeye Ins. Co. 70 Iowa, 472; 59 Am. B. 444. 

Other Uuraxanoo. 

Zwick y. Pheniz Ins. Co. 60 Iowa, 266. 

Clark y. New Eng. Mut. F. Ins. Co. 6 Cush. 342; 53 Am. D. 44. 
Jackson y. Mass. Mut. F. Ins. Co. 23 Pick. 418: 34 Am. D. 69. 
Funk y. Minn. etc. Ins. Ass'n, 29 Minn. 347; 43 Am. B. 216. 
Somerfleld y. State Ins. Co. 8 Lea, 547; 41 Am. B. 662. 
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Fhilbrook t. New Eng. Mut. P. Ins. Ck>. 37 Maine, 137. 

Thomas T. Builders Mut. F. Ins. Co. 119 Mass. 121; 20 Am. B. 317. 

Fireman's Ins. Ck>. v. Holt, 35 Ohio St. 189. 

Landers y. Watertown F. Ins. Co. 86 N. Y. 414; 40 Am. B. 654. 

Pheniz Ins. Co. t. Lamar, 106 Ind. 613; 55 Am. B. 764. 

Stevenson y. Phoenix Ins. Co. 83 Ky. 7; 4 Am. St. B. 120. 

Altonatioii; inonmbranoe. 

Dolliver y. St. Joseph F. and M. Ins. Co. 128 Mass. 315; 35 Am. B.378. 

Waller y. Northern Assur. Co. 64 Iowa, 101. 

Ins. Co. y. Hayen, 95 U. S. 242. 

Smith y. CoPa Ins. Co. 17 Penn. St. 253; 55 Am. D. 546. 

Garyer y. Hawkeye Ins. Co. 69 Iowa, 202. 

Hammel y. Queen's Ins. Co. 54 Wis. 72; 41 Am. B. 1. 

Perry y. Lorillard Ins. Co. 61 N. Y. 214; 19 Am. B. 272. 

Powers y. Guardian Ins. Co. 136 Mass. 108; 49 Am. B. 20. 

Hathaway y. State Ins. Co. 64 Iowa, 229; 52 Am. B. 438. 

Blackwell y. Miami Valley Ins. Co. (Ohio) 29 N. E. B. 278. 

Malley y. Atlantic Ins. Co. 51 Conn. 222. 

Burhank y. Bockingham M. F. Ins. Co. 24 N. H. 550; 57 Am. D. 300. 

Sherwood y. Ag'l Ins. Co. 73 N. Y. 447; 29 Am. B. 188. 

WalTor of oondltioiui. 

Frost y. Saratoga Mut. Ins. Co. 5 Denio, 154; 49 Am. D. 234. 
Halght y. Cont'l Ins. Co. 92 N. Y. 51. 
Yiele y. Grennania F. Ins. Co. 26 Iowa, 9; 96 Am. D. 83. 
Lewis y. Council Bluffs Ins. Co. 63 Iowa, 193. 

4, Assignment of Policy. 

McDonald y. Black, 20 Ohio, 185; 55 Am. D. 448. 
Phillips y. Merrimack Mut. F. Ins. Co. 10 Cush. 350. 
Simeral y. Dubuque Mut. F. Ins. Co. 18 Iowa, 319. 
Mershon y. Nat. Ins. Co. 34 Iowa, 87. 

5. The Premium. 

Bfioot of non-payment. 

Bodlne y. Exch. F. Ins. Co. 51 N. Y. 117; 10 Am. B. 566. 

Wall y. Home Ins. Co. 36 N. Y. 157. 

Am. Ins. Co. y. Stoy« 41 Mich. 385. 

Garlick y. Miss. Val. Ins. Co. 44 Iowa, 553. 

Watrous y. Miss. Val. Ins. Co. 35 Iowa, 582. 

Boyd y. Cedar Bapids Ins. Co. 70 Iowa, 325. 

Pheniz Ins. Co. y. Tomlinson, 125 Ind. 84; 21 Am. St. B. 203. 

Raoovery of mieamed premlnma. 

Ins. Co. y. Pyle, 44 Ohio St. 19; 58 Am. B. 781. 
Waller y. Northern Assur. Co. 64 Iowa, 101. 
Colby y. Cedar Bapids Ins. Co. 66 Iowa, 577. 
Jones y. Ins. Co. 90 Tenn. 684; 25 Am. St. B. 706. 
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6. Agbnts. 

Powan; gwMral and spaoiaL 

Ids. Co. v. Wilkinson, 13 Wall. 222. 

Pechner y. Phenix Ins. Co. 65 N. Y. 207. 

Waynesboro F. Ins. Co. y. Conover, 98 Penn. St. 384; 42 Am.IL 61H. 

Franklin F. Ins. Co. v. Chicago Ice Co. 36 Md. 102; 11 Am. B. 469. 

Toang y. Hartford F. Ins. Co. 46 Iowa, 377; 39 Am. B. 584. 

DaamaA aganta of Inanrar. 

Deitz y. Prov. Wash. Ins. Co. 31 W. Va. 851; 8 S. E. R. 616. S. C. 

33 W. Ya. 526; 25 Am. St. B. 908. 
St. Paul F. and M. Ins. Co. y. Shayer, 76 Iowa, 282. 
Continental L. Ins. Co. y. Chamberlain, 132 U. S. 304. 

7. Thb Loss. 

What oonatttntaa a lou. 

Blake y. Exch. Mut. Ins. Co. 12 Gray, 265. 

Burgess y. Alliance Ins. Co. 10 Allen, 221. 

Am. Towing Co. y. German F. Ins. Co. 76 Md. 25; 21 Atl. B. 553. 

Austin y. Drew, 6 Taunt. 436. 

Scripture y. Lowell Mut. F. Ins. Co. 10 Cush. 356; 57 Am. D. 111. 

Sohier y. Norwich F. Ins. Co. 11 Allen, 336. 

White y. Bep. F. Ins. Co. 57 Maine, 91; 2 Am. B. 22. 

Stanley y. Western Ins. Co. L. B. 3 Ex. 71. 

Ind. Mut. Ins. Co. y. Agnew, 34 Penn. St. 96. 

City F. Ins. Co. y. Corlies, 21 Wend. 367; 34 Am. D. 258. 

Lewis y. Springfield F. and M. Ins. Co. 10 Gray, 159. 

Babcock y. Montgomery Co. Mut. Ins. Co. 4 N. T. 326. 

Waters y. Merchants Ins. Co. 11 Pet. 213, 

Eyerett y. London Assur. Co. 19 C. B. 126. 

Ins. Co. y. Tweed, 7 Wall. 44. 

Dows y. Faneuil Hall Ins. Co. 127 Mass. 346; 34 Am. B. 384. 

Cumberland etc. Ins. Co. y. Douglass, 58 Penn. St. 419; 98 Am. D. 298. 

Gates y. Madison etc. Ins. Co. 5 N. T. 469; 55 Am. D. 360. 

Orient Ins. Co. y. Adams, 123 U. S. 67. 

Citizens Ins. Co. y. Marsh, 41 Penn. St. 386. 

▼aluation; maaaura of raoovary. 

Fuller y. Boston Mut. F. Ins. Co. 4 Met. 206. 

Brinley y. Kat. Ins. Co, 11 Met. 195. 

Washington Mills Emery Mfg. Co. y. Ins. Co. 135 Mass. 503. 

Martin y. Capital Ins. Co. (Iowa) 52 N. W. B. 534. 

King y. State Mut. Ins. Co. 7 Cush. 1; 54 Am. D. 683. 

Haley y. Mfrs. Ins. Co. 120 Mass. 292. 

Ins. Co. y. Updegrafl, 21 Penn. St. 513. 

Ins. Co. y. Stlnson, 103 U. S. 25. 
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Wheeler y. Conn. L. Ins. Co. 82 N. Y. 543; 37 Am. R. 594. 

Eggleston v. Council Bluffs Ins. Co. 65 Iowa, 308. 

Keeuan y. Mo. Ins. Co. 12 Iowa, 138. 

Com. U. A88ur. Co. y. Hocking, 115 Fenn. St. 407; 2 Am. St. B. 562. 

"When aotlon aoonmi; Umltetion. 

Steen y. l^iagara F. Ins. Co. 89 N. Y. 315; 42 Am. B. 297. 

Ellis Y. Council Bluffs Ins. Co. 64 Iowa, 507. 

Chambers y. Atlas Ins. Co. 51 Conn. 17; 50 Am. B. 1. 

Tasker y. Kenton Ins. Co. 58 N. H. 469. 

Quinn Y. Capital Ins. Co. 71 Iowa, 615. 

California Ins. Co. y. Gracey, 15 Colo. 70; 22 Am. St. B. 376. 

Allemania F. Ins. Co. y. Peck. 133 111. 220; 23 Am. St. B. 610. 

8. Subrogation. 

In oaie of mortgage or other liens. 

Concord Ins. Co. y. Woodbury, 45 Maine, 447. 

Stinchfleld y. Milliken, 71 Maine, 567. 

Ulster SaYings Inst. y. Leake, 73 N. Y. 161; 29 Am. B. 115. 

GraYes y. Hampden F. Ins. Co. 10 Allen, 281. 

Gilbert y. Port, 28 Ohio St. 276. 

Pendleton y. Elliott, 67 Mich. 496. 

Kernochan y. New York Bowery Ins. Co. 17 N. Y. 428. 

Phenix Ins. Co. y. First Nat. Bk. 85 Ya. 765; 17 Am. St. B. 101. 

Wheeler y. Ins. Co. 101 U. S. 439. 

Foster y. Van Beed, 70 N. Y. 19; 26 Am. B. 544. 

Hartford F. Ins. Co. y. Oloott, 97 111. 439. 

Honore y. Lamar F. Ins. Co. 51 111. 409. 

Sussex etc. Ins. Co. y. Woodruff, 26 N. J. 541. 

Suffolk Ins. Co. Y. Boyden, 9 Allen, 123. 

▲gainftt wrongdoer, 

Mason y. Sainsbury, 3 Doug. 61 (26 E. C. L. 51.) 

London Assur. Co. y. Sainsbury, 3 Doug. 245 (26 E. C. L. 167.) 

Hall Y. Bailroad Co. 13 Wall. 367. 

Hart Y. Western B. Co. 13 Met. 99; 46 Am. B. 719. 

Home Ins. Co. y. Oregon etc. R Co. 20Oreg. 569; 23 Am. St. B. 151. 

Mobile etc. B. Co. y. Jurey, 111 U. S. 584. 

Peoria M. and F. Ins. Co. y. Frost, 37 111. 333. 

Globe Ins. Co. y. Sherlock, 25 Ohio St. 50, 68. 

Conn. Ins. Co. y. Erie B. Co. 73 N. Y. 399; 29 Am. B. 171. 

Trask y. Hartford & N. H. B. Co. 2 Allen, 331. 

Mercantile Ins. Co. y. Calebs, 20 N. Y. 173. 

Phoenix Ins. Co. y. Erie etc. Transp. Co. 117 U. S. 312; 118 U.S. 210. 

Jackson Co. y. Boylston Ins. Co. 139 Mass. 508; 52 Am. B. 728. 

Newcomb y. Cinn. Ins. Co. 22 Ohio St. 382; 10 Am. R 746. 

Clark Y. Blythlng, 2 Barn. & Cress. 254 (9 E. C. L. 118). 

Perrott y. SheaYer, 17 Mich. 48. 
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9. Contribution. 

Lucas y. Jefferson Ins. Co. 6 Cow. 635. 

Fltzsimmons y. City F. Ins. Co. 18 Wis. 234; 86 Am. D. 761. 

Ogden y. East Biyer Ins. Co. 50 N. T. 888; 10 Am. B. 492. 

Hurd y. Williamsburg Ins. Co 57 N. Y. 41. 

Sherman y. Madison Ins. Co. 39 Wis. 104. 

Com Mut. Ins. Co. y. Detroit F. and M. Ins. Co. 38 Ohio St. 11. 

Lowell Mfg. Co. y. Safeguard F, Ins. Co. 88 N. Y. 591. 

[Cases on Life and Accident Insurance will be giyen in the next 
number]. 

JSmlin McClain. 



MISCELLANY. 

Meteorites. 
The Supreme Court of Iowa has had the privilege of passing 
upon a question which, it seems, has never before been pre- 
sented to a court of last resort in America or England. In an 
action of replevin brought by the owner of land in Winnebago 
County, Iowa, to recover from defendant, the State Geolgist 
of Minnesota, the possession of an aerolite, which fell upon 
plaintifiE's land and was taken therefrom by the finder who sold 
it to the defendant, the lower court rendered judgment for 
plaintifiE. On appeal the Supreme Court affirms the judg^ent.^ 
In answer to the claim of appellant that Blackstone's rule re- 
lating to title by occupancy to moveables otherwise unclaimed 
found upon the surface of the earth was applicable, Judge 
Granger, speaking for the court, says: "If these exchanges 
[by meteroites falling from other planets] have been going on 
through the countless ages of our planetary system, who shall 
attempt to determine what part of the rocks and formations of 
especial value to the scientist, resting in and upon the earth, 
are of meteoric acquisition, and a part of that class of property 
designated in argument as "unknown things," to be the 
property of the fortunate finder instead of the owner of the 
soil, if the rule contended for is to obtain P It is not easy to 
understand why stones or balls of metallic iron, deposited as 

1 Goddjurd y. WinoheU (October term, 189S.) 68 N. W. K. IIM. 
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this was, should be governed by a different rule than obtains 
from the deposit of boulders, stones, and drift upon our 
prairies by glacier action ; and who would contend that these 
deposits from floating bodies of ice belong, not to the owner 
of the soil, but to ihe finder ? Their origin or source may be 
less m3rsterious, but they, too, are < telltale messengers ' from 
far-off lands, and have value for historic and scientific investi- 
gation," 

R«O0nt Booluk 

1. Select Cases on Evidence at the Common Law. With 
notes. By James Bradley Thatbb, LL. D. professor of Law at 
Harvard University. Cambridge: Charles W. Sever, 1892. Svo. 
pp. zvii and 1329. 

2. Pbincifles of the Law of Wills with Select Cases. By 
Stewart Chaplin, Professor of Law in the Metropolis Law School, 
New York, etc. New York: Baker, Voorhis & Company, 1892. Svo. 
pp. xziv and 505. 

3. Leading Cases upon the Law of Wills. Selected by 
Alfred G. BeeVes, LL. B., Professor of Law in the New York Law 
School. Editor in Chief, George Chase, LL. B., Dean of the New 
York Law School. St. Paul, Minn.: West Publishing Company, 1892. 
Boyal Svo. pp. x and 77. 

The point common to these three books, and which justifies 
noticing them together is that each is intended to afford to law 
students a means of acquiring knowledge of the law by the 
study of cases. All law teachers recognize a law library as a 
necessary adjxmct to the law school and no matter what the 
method of instruction pursued, refer the student to the decis- 
ions of the courts. To furnish all students the opportunity to 
read cases and to save the library the wear and tear of con- 
stant use of particular volumes are good reasons for printing 
selected cases. These seem to be the reasons for inaugur- 
ating the publication of the series of selected cases on various 
subjects, of which Professor Chase is editor in chief, one of 
which is named above. In it the cases are printed in full, 
with head notes, just as they are found in the reports, the 
large pages, with small type in double columns, making it 
possible to give a considerable number of cases in a thin book. 

The volume of Professor Thayer is intended, not merely to 
present cases to which the student may be referred, but to 
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famish the basis for the entire instmctioa on the subject 
to wUdi it relates. To this end it is necessary that the cases 
be very many, and that they be selected and arranged with 
great skilL It is needless to say that in these respects die 
work of so carefail, learned and thorough a teacher as Profes- 
sor Thayer, leaves nothing to be desired^ In order that the 
student shall be taught to rety upon his own investigations, 
the cases are not furnished with head notes, or other definite 
indications of what is decided therein and superficial work is 
thus rendered impossible. The cases are occasionally supple- 
mented by short but very valuable notes. 

The effort to put the necessary cases in a reasonable num- 
ber of pages has necesatated, in Professor Thayer's book, the 
abridgement of some, not in accordance with the theory of the 
case system, which requires as a part of the student's discipline, 
that he shall go through practically the same process in ex- 
tracting the law from the case as that necessary to a lawyer 
or judge. But for the beginner, at least, some assistance by 
way of judicious culling out of immaterial matters may be 
justified, and in this view the method of Professor Chaplin in 
his work on Wills seems commendable. His cases are selected 
as illustrations accompanying a text, and are briefly stated in 
his own language, or in selected portions of the judge's opin- 
ion, so as to show dearly the very point for which the case is 
introduced. The result of this plan, well executed, is a very 
satisfactory text-book on the subject, one far superior, for 
students' use, to those prepared on the ordinary plan adopted 
in legal treatises. 
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THE STATUTE OF FRAUDS — A SYNOPSIS- 

In order that a dear and orderly conception of the doctrine 
of the Statute of Frauds may be had, the subject will be con- 
sidered, I^irsi as to the subject matter under the English 
Statute and under the statutes of some of the States; and 
Second as to rules common to the different classes of con- 
tracts affected by the Statute. 

No attempt will be made to enter into minute detail, nor to 
harmonize conflicting decisions upon the questions involved, 
a general outline of the subject only being intended. 

I. REAL ESTATE — INCLUDING EVERY INTEREST 

THEREIN. 

The English Statute requires "some memorandum or note" 
of all contracts for the sale of "lands, tenements or heridita- 
ments or any interest in or concerning them," which "memor- 
andimi or note" must be signed by the party to be charged 
therewith, or by his agent. 
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Certain leases were excepted from the operation of the 
Statute by the first three sections thereof — a consideration 
of which is deemed imnecessary, as such provisions have been 
re-enacted in few states and have received but little considera- 
tion from the American Courts. 

Put Peri oimanoa of the Contract 

Is recognized by Coiuts of Equity as sufficient to avoid the 
statute, but only in cases in which great hardship would re- 
sult by a failure to enforce the contract; and specific perform- 
ance is decreed only in a case where <'an agreement has been so 
far executed by one party with the tacit encouragement of the 
other, and relying upon his fulfillment of it, that for the latter 
to repudiate it and shelter himself under the provisions of the 
Statute, would amount to a fraud upon the former, that fraud 
will be defeated by compelling him to carry out the agree- 
ment."i 

Part execution has no effect at law,^ and an action could 
not be maintained at law for the purchase money, even though 
the purchaser was in posession provided he chose to rely up- 
on the Statute;' although of course for any benefits derived 
from posession vendee would be liable. 

Code of Iowa, Sea 4915. 

Contracts for the creation or transfer of any interest in lands 
are within the Statute, except 

(a.) Leases for a term not exceeding one year. 

(b.) Where (Sec. 4916.) the purchase money or any part 
thereof, has been received by the vendor, or, where the 
vendee with the consent of the vendor has taken and Aeld pos- 
session thereof, under and by virtue of the contract^ or 

(c.) Where there are any other circumstances which by the 
law heretofore in force would have taken a case out of the 
Statute. 

The contract having been partly performed in the manner 

1 Brown on FrsndB, Sec. 448» 
• Brown on FrandB, Sec. 461. 
t Wlieeler tb. Frankenthal, 78 111. 184; and Bee Brown on Frande, 9Vi,<jpTa, 
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required by the Code of Iowa, becomes binding upon both 
parties and it can be enforced in law or equity.^ 

Part performance of a lease for a term of more than one 
year, will not take such contract out of the Statute.* 

"Purchase money" means consideration, and when part of 
the consideration is paid, whether it be in labor or in property, 
it is sufficient to make the contract valid.^ 

BllnoU. 

Contracts for the sale of lands, tenements or hereditaments, 
or any interest in or concerning them, for a longer term than 
one year, are within the statute.* 

The rules announced by the courts under the English Stat- 
ute of Frauds in relation to part performance is followed by 
the courts of Illinois as to contracts for sale of real estate 
which are within the statute.*^ 

IfllMOTiri. 

The Statute of Frauds and Perjuries enacted in Missouri is 
practically a re-enactment of the English Statute, except that 
leases for a term not to exceed one year are excepted from the 
operation of the statute.* 

Nebraska. 

The Statute of Nebraska provides that every lease for a 
longer period than one year, or the sale of any lands or any 
interest in lands, shall be void unless the contract, or some note 
or memorandum thereof, be in writing and signed by the party 
by whom the leases or sale is to be made. 

It is further provided that nothing in the statute shall be 
construed to abridge the powers of the Court of Chancery to 
compel specific performance of agreements in cases of part 
performance.^ 

1 Sweeney ts. O'Hora, 48 Iowa, M. 

> Hunt TB. Coe, 16 Iowa, 90; Thorp tb. Bradleyt 75 Iowa, 50. 

• Devln TS. Huner, 29 Iowa, 297; Stem vs. Nysonger, 09 Iowa, 61S. 
4 Starr A Cnrtle, Annotated Statate of lUlnols, Chap. 69, Par. S. 

• Thornton tb. Henry's Heirs, 8 IlL 218; Smith vs. West, 108 111. 888; Worden ys. Sharp, 
56 IIL 104. 

• Rerlsed Statatee of Missouri, Seo 8600-2618. 

V Compiled Eitatates of Nebraska, lk89, Lhap. 88, Seo. 8-4. 
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II. PERSONAL PROPERTY — GOODS, WARES AND 

MERCHANDISE. 

Section seventeen of the English Statute requires a note or 
memorandum "signed by the parties to be charged," or their 
agents in all sales of goods^ wares and merchandise^ the pur- 
chase price of which is £io sterling or upwards, and it is de- 
clared that none other "shall be allowed to be good^'* except 

(a) The buyer shall accept part of the goods and actually 
receive the same, or (b) give something in earnest or to 
bind the bargain. 

Codeollowa, Sao. 4915, 

Sales oi fersanal property are within the Statute, except 

(a) Some part of the property is delivered, or 

(b) Some part of the price paid, or 

(c) When (Sec, 4916) the article sold is not at the time of 
the contract owned by the vendor and ready for delivery; but 
labor, skill or money are necessarily to be expended in produ- 
cing or procuring the same. 

XUinda. 

No Statute regarding contracts or sales of personal proper- 
ty has been enacted in Illinois, and the English Statute upon 
that subject has never been recognized as in force in that 
State.^ 

MiMOvrL 

Contracts for the sale of goods, wares and merchandise for 
the price of thirty dollars or upwards, are within the statute, 
and unless signed by the parties to be charged, it is provided 
that they shall not "be allowed to be good," except 

(a) The buyer shall accept part of the goods so sold and 
actually receive the same, or 

(b) Give something in earnest to bind the bargain or in 
part payment.^ 

Nebraska. 

Every contract for the sale of any goods, chattels or things 
in action for the price of fifty dollars or more, shall be void 
imless 

1 Rhea ts. Bluer, 21 10. 680. 

t Beyltea Statatee of MiMoari, Sec. S614. 
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(a) A note or memorandum of such contract be made in 
writing and be subscribed by the party to be charged thereby, 

or 

(b) Unless the buyer shall receive and accept part of such 

goods, or the evidences or some of them, of things in action, or 

(c) Unless the buyer shall at the time, pay some part of 
the purchase money.^ 

It wiU be observed that the English Statute refers to Goodsj 
Wares and Merchandise. 

The Code of Iowa, Personal Property. 

The Statute of Missouri, Goods^ Wares aiid Merchandise. 

The Statute of Nebraska, Goods^ Chattels^ or things in 
action. 

It has been held that goods, wares and merchandise, does 
not include stocks,' and it is well settled that it does not cover 
contracts for labor or materials.^ 

But with a few exceptions, and for all practical purposes, 
the statutes may be considered as the same in this regard* 

Pxloe. 

Goods sold for less than ten poimds sterling under the 

English Statute, thirty dollars under the Statute of Missouri, 

fifty dollars under the laws of Nebraska, are not within the 

statute, while under the Code of Iowa, the price or value is 

not material; it includes all sales. 

Delivery. 

Under the English Statute, and those of Missouri and 
Nebraska, the vendee must "accept and receive" part of the 
goods, while the Code of Iowa provides that the same must 
be " delivered " in order to avoid the effect of tne Statute. 

" Accept and receive " means more than " deliver," — the 
first contemplates action upon the part of the buyer, the latter 
upon the part of the seller. 

There may be a complete common law delivery without a 
receipt or acceptance within the meaning of the Statute of 
Frauds. 

1 Compiled Statutes of Nebraska, Cbap. 8S, Sec. 9. 
t Bishop on Contracts, Sec. 1816. 
s Bishop on Contracts, Sec. 1816. 



6 THE LAW BULLETIN. 

Acceptance contemplates a mental consent to such accept- 
ance evidenced by outward act.^ The question is fully 
considered and explained by Lrove, J., in Bullock & Co. vs. 
Tshergi & Schwinde,* wherein it is held that delivery to 
a carrier in the ordinary course of transportation is sufficient 
to take the contract out of the Statute of the Iowa Code; 
while under the statutes which require "acceptance and 
receipt," such delivery would not be sufficient. 

"Earnest" or Part Pajrment. 

The subject of " Earnest " has received but little considera- 
tion from the American courts. It was a common law mode 
of binding a bargain, taken from the civil law, to show that the 
parties were " in earnest,^* It is not sufficient that money be 
deposited with a third person as a " forfeiture." ^ 

Part payment of the purchase price is recognized by all of 
the statutes as being sufficient to avoid the effect of the stat- 
ute. Something of value must be reaUy given and received 
towards payment.* 

Tender of part payment unaccepted, is insufficient;* but part 
payment may be made by anything of value given and re- 
ceived as such.* 

Agreement that a debt due from the vendee to the vendor 
shall be cancelled as part payment, is good, if the debt is in 
fact actually cancelled.^ 

But if the claim is not actually cancelled, or the amount of 
the purchase money credited thereon, it is insufficient notwith- 
standing the agreement.® 

Promise by the buyer to pay some part of the purchase 
money to a third person, a creditor of the seller, is not suf- 

1 CanUdns ts. Hellman, 47 N. Y., 449. 

• 18 Fed. Rep. 845; see also Bollock yb. Stoherge, 4 McCrary, 184; Marsh tb. Bird, 81 
Iowa, 699; Brown ts. Wade, 42 Iowa, 647; Harwell yb. Brown, 89 Me. 98; Grimes vs. Van* 
Veohton, ao Mich. 410; Atherton ts. Newhall, 1S8 Mass. 141. 

• Howe TS. Hajward, 108 Mass. 64; Noakes ts. Morey, 80 Ind. 108. 
4 Artoher ts. Zeh, 6 Hill. 906; Krohn ts. Bants, 88 Ind 277. 

• Edgerton ts. Hodge, 41 Yt. 876; Hicks ts. CleTeUnd, 48 N. Y. 84. 

• Dow TS. Worthen, 87 Vt. 108; Hunter ts. Westsell, 17 Hon. 186. 
T Peake ts. Conlan, 48 Iowa, 897. 

• Brabin ts. Hyde, 89 N. Y. 519; Walrath tb. Kibhie, 6 Lans. 868. 
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ficient unless such payment is actually made, or unless the 
creditor accepts the promise of the buyer to pay him, and 
thereupon actually discharges the vendor from his liability.^ 

Time of payment is unimportant if made before action is 
brought,* and without doubt would be held to be good if 
made after the action was commenced and before trial, 
although the point does not seem to have been directly ruled 
upon. 

Promises of Bzecutors and Administrators 

To personally pay any debt of or charge upon the estate; 
Agreements of Sureties and Guarantors to pay the debt of 
another person; Agreements upon Consideration of Marriage j 
and Agreements not to be -performed within one year from the 
making thereof are all within the statute, and unless evidenced 
by writing are not binding.^ 

The Statutes of the various Stated are almost identical with 
the English Statute with reference to these four classes of con- 
tracts. 

Promises of Bxecators and Administrators. 

This provision of the statute simply means that a person 

who is acting as executor or administrator shall not be person- 
ally bound by an oral promise to pay a debt of the estate, and 
even if such oral promise is made the creditor will have to 
look to the estate for his claim, and not to the executor or ad- 
ministrator personally. The executor or administrator may 
become personally liable upon an oral promise to pay a debt 
against the estate, if upon sufficient consideration he assume 
such indebtedness, and the creditor releases the estate there- 
from.* 

But it will be seen that this is no exception, as the trans- 
action is the release of the old debt against the estate, and the 
creation of a new contract, by the terms of which the executor 
becomes personally liable. 

t Cotterlll TB. Steyens, 10 Wis. 443; Patne vs. Fulton, 84 WI0. 88. 

• Thompson vs. Alger, 12 Meto. 486; Dayis ys. MoOre, 18 Me. 494; Ganlt tb Brown, 48 
N.H.189. 

• Statute, 29 Car. II Chap. 8, Sec. 4; Code of Iowa, Sec. 4916; Starr A Curtis' Annotated 
Statutes of lU. Chap. 69, Par. 1; Revised Statutes of Missouri, Sec. 8618; Compiled Statutes 
of Nebraska, Chap. 82, Seo. 8. 

£ Crawford ys. King, 64 Ind. 0. 
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Burettes and Ghianuitoni. 

A person cannot be holden upon an oral promise to secure 
the debt or undertaking of another, but where the principal 
debtor is discharged, and the promisor personally assumes the 
debt, in which case it becomes a personal indebtedness of the 
promisor, then he may become personally liable upon his oral 
contract when upon sufficient consideration.^ 

The test in all cases involving the liability of the promisor 
being whether his liability is that of a surety for the principal 
debtor, or whether he assiunes the position of principal debtor 
himself. A promise by A. to B. that if B. will act as surety 
for C, A will pay to him any amount which he is compelled 
to pay as such surety, is not within the statute, as it is a pri- 
vate contract between A. and B., and A. is not paying any 
other person's debt but it is a payment of his own.^ 

Agreements on Consideratton of Marriage, 

This clause of the statute relates to contracts based upon 
marriage as a consideration. It does not include a mere 
promise to marry.' 

Agreements not to be Performed Within One Tear. 

Contracts affected by this clause of the statute are those 
only by the terms of which the complete execution within a 
year from the time of the making is impossible. When it is 
possible^ no matter how improbable it may be that the contract 
will be completed within the year, oral words will be sufficient. 
Agreement to be performed on the death of a person, agree- 
ment to furnish support during life, or an agreement, the exe- 
cution of which depends upon any other contingency, which 
may or may not happen within a year, is not within the 
statute.* 

Agreement to marry within three years need not be in 
writing, but a promise to marry three years from the date of 
the promise is within the statute.*^ 

1 Aldrldi Ts Jewell, 18 Yt 196; Townaley tb. Samrall, 2 Pet 170-181; WakefleldTi. 
Greenbood, 89 Cal. 607; KicbardsoB tb WiUiams, 48 Maine, 688. 

• Bastwood TB. Kenyon, 11 A. A B 48B; Hawes tb. Wooloook, 86 WIb. 088; Maxwell ▼■. 
HaynoB, 41 Maine, 668; Center vs. McQaeaten, 18 Kan. 470. 

• Blackburn tb. Mann, 86 111. 988; Clark tb. Pendleton, 80 Conn. 496. 

4 Hutcbinaon tb. HutcbinBon, 40 Maine, 164; MoCormiok tb. Dmmmett, 9 Neb. 891; 
Frojt TB. Tar, 68 Ind 890; Cole tb Sin^erly, 00 Md.848; JoneBTB. Poa<ib, 41 Obio State, 140. 
i NicbolB TB. WeaTer, 7 Kan. 878: Derby tb. Pbelpe, 8 N. H. 616. 
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ILL MEMORAI^DnM OB 2<f 0TB IN WRITING. 

Common to all the Statutes of Frauds is the requirefnent 
that some note or memorandum in writing be signed by the 
party to be charged thereby, or by his agent duly authorized. 
It will be noticed that the English Statute and that of Missouri 
relating to sales of personal property provides that the note or 
memorandimi must be signed by the farties to the agreement; 
but it is well settled that even under those clauses the only 
signature required is that of the party against whom the con- 
tract is sought to be enforced. Therefore the note or memo- 
randum in writing must be signed by the farty to be charged. 
It may be signed by the party himself, or by his authorized 
agent, and generaUy the authority to the agent may be 
shown by oral testimony, although under the Statute of Illinois 
authority to sign a memoradum of sale of real estate must be 
in writing. This, however is an exception to the general 
rule. 

The agent may sign in his own name.^ 

The memorandmn must be sufficient to in itself show the 
nature of the contract,^ the subject matter,^ and the contract- 
ing parties.^ As to whether the price must appear the 
authorities are in conflict, but the greater weight of authority 
is to the e£Eect that if the price has been agreed upon it must 
appear.' 

Any other terms agreed upon, if the contract is conditioned 
thereon, must appear in the memorandum, such as if credit is 
given;* time and place of delivery, if agreed upon;^ "subject 
to bu3-er'8 approval."* There are cases, however, which hold 
that such conditions may be shown by parol. 

1 Burke tb. Haley, 7 Ul. 014; Doly tb. Wilder, 16 UL 407; Gowen tb. KIovb, 101 Xaae. 
449; WelnerTB. Whipple, 08 Wis. 808. 

• Watt TB. WlBOODBln Cranberry Co. 68 Iowa, 780; Vanitlui tb. Smim, 88 Iowa, 5S8! 
Stone TB. Bfownlnc 08 N. Y. 008. 

• May TB. Ward, 184 Maas. 187; MoSlroy tb. Buck, 88 MKfli, 484; Pulse tb. Miller, 81 
Ind.l9Q. 

4 Grafton tb. CnmmingB, 00 U. 8. 100; Bailey tb. OgdenB, 8 Jotms. 419. 

• Ide TB. Stanton, 15 Vt. 085; Phelps tb. Stttlings, 00 N. H. 505; Ashcroft tb. Butter- 
worth, 180 Mass., 511. 

• Wright TB. Weeks, 95 N.T. 108; NorrlsTB. Blair, 89 Ind.90; WilUams TB.Bohlnson, 
78lffaine,186. 

7 Smith TB Shell, 89 Mo. 9l6. 

• BoftTdman tb Syooner, 18 Allen, 868. 
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Generally it may be said that the whole contract must be 
ascertainable from the memorandum, and that verbal testimony 
is not admissible to supply omissions, but the very nature of 
bargains and sales of personal property, consisting of the 
various articles which are the subject of barter and sale in the 
markets, must necessarily involve the introduction of parol 
testimony to explain the numbers, abbreviations, initials and 
cabalistic figures which appear upon memoranda of sales, 
many of which are local in their character, or peculiar to a 
certain line of business. 

For explanation, ^nd to aid the interpretation, parol testi- 
mony is always admissible, but to supply defects or omissions 
in the memoranda, according to the weight of authority, such 
testimony cannot be used. 

The Bffeot of the Statute. 

The statute does not render the contract absolutely void, 
but according to the English Statute <^no action shall be 
brought " thereon, and according to the Iowa Code, " no evi- 
dence of the contract is competent." The effect of both stat- 
utes is practically the same, and the rules applicable to the one 
are applicable to the other,* except that Codeof lowa^ Sec, 4917^ 
provides that the statute does not apply in case the contract is 
not denied in the pleadings; and Sec. 4918 provides that the 
party to be charged may be used as a witness to establish the 
contract. 

The statutes of the various states are in the main a re-enact- 
ment of the English Statute, except such slight modidfications 
as are indicated herein. The lawyer should carefully study 
the statutes of his own state, and the decisions thereunder, and 
always in case of doubt turn to the reason for the enactment 
of the statute, viz., to prevent frauds and perjuries in establish- 
ing contracts by oral testimony. Where under one construc- 
tion of the statute the evil will be permitted, and under 
another it will be prevented, the latter construction will be 

adopted. 

Martin J. Wade, 

1 Westheimer tb. Peacock, s Iowa, S8B. 
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HYPOTHETICAL CASES ON CONTRACTS.  

[The student is expected to fully investigate the questions involved 
in the following cases. It is not sufficient that he be able to state the 
rule in a given case; he must go further. He must so familiarize him- 
self with the principles involved as to be able to intelligently discuss 
the same and show their application not only to the particular facts 
involved, but to analogous cases. 

This result can only be attained by a careful study of the adjudi- 
cated cases involving like or similar questions. No cases are cited, as 
it is the purpose of these hypothetical cases, not only to enable the 
student to acquire a knowledge of the principles involved, but also 
that he may have practice in searching for and finding pertinent cases 
and preparing briefs. 

Unless otherwise indicated in the question it is desired that the 
student be able to state whether or not the facts in the particular 
case are sufficient to show a cause o.f action, or whether by reason of 
any facts stated in the question, the party to be charged in an action 
upon the contract has a good defense.] 

1. A sells to B his interest in i6o acres of land by quit 
claim deed; he afterwards buys the same from C, who holds 
under adverse possession for ten years. Can he recover pos- 
session as against his grantee ? 

(a) He afterwards issues execution upon a judgment 
against X, who has an interest in the property — can he sell the 
property thereunder ? 

2. A, the owner of a farm and residing thereon, is asked 
by B, a stranger traveling on the road, who owns the farm on 
which he lives ; A states that C is the owner ; B goes to C 
and buys the farm and pays for it — can he recover the prop- 
erty from A ? 

(a) B is a land buyer and such fact is known to A, can 
he recover ? 

(b) B has been looking at the farm for some time with a 
view of purchasing, which is known to A, can he recover ? 

3. A and B, adjoining land owners in Johnson County, 
Iowa, mistakenly agree to a certain division line; improve- 
ments are made by A extending up to the line agreed upon; 

* Theee Cases are supplemental to the ralnable list prepared b7 Professor Warn- 
bangb and appearing in Numbers One and Two of the Law Bullbtin of 1891. 
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five years thereafter it is found that such line is upon the land 
of B, and that the true line is two rods further North — A's 
land being North of B's, can B recover the land up to the true 
line ? 

(a) No improvements are made by A, but the land to the 
line is cultivated by him for five years, can B recover ? 

(b) It is cultivated by A for ten years, can B recover ? 

(c) It is not cultivated or fenced, but remains unimproved; 
ten years after the agreement is made B brings suit — can he 
recover ? 

4. A owns 160 acres of land in Johnson County, Iowa, 
purchased by him in 1880. It being then unbroken prairie, he 
immediately places it under cultivation and farms all of the 
same to the present time. A highway was located according 
to law through the same in i860; A had no knowledge thereof; 
can the Road Supervisor now open the highway ? 

(a) The road was located along the north side thereof, 
four rods wide; it was traveled to the extent of about twenty 
feet on the North side of the four rods; the land was cul- 
tivated up to that point — can the highway be worked to its 
full width, A having no knowledge of the location ? . 

(b) A has knowledge that the road was located, but is told 
by a competent lawyer that the location was void. A cultivates 
the whole of the portion laid out as a road from the time of 
the purchase up to the present time ; can the road be opened ? 

p^-^^g. A horse is allowed to stand without being hitched upon 
^ a crowded street; it runs away and injures B; inquiry is made 
by B as to who owns the horse; A states that he is the owner, 
B then sues A for damages; can A deny ownership of the 
horse, and allege that he was mistaken when he made the 
statement P 

(a) A knows that the horse is not his, but willfully makes 
the false statement; is he estopped? 

6. A lives on lot 4; he also owns lot 5 which lies adjacent 
to lot 4 on the north ; B a stranger in the city, buys lot 3 ; he 
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goes to A and asks him to locate lot 3. A, supposing that lot 
5 lies south of lot 4, although he has lived upon lot 4 for ten 
years, points out to B lot 5 as his property. Relying thereon, 
B erects a dwelling on lot 5 ; the error is not discovered until 
the building is completed. What are the rights of the parties ? 

(a) Before the mistake is discovered A sells lot 5 to C, 
who has no knowledge of its location — what are C's rights ? 

(b) At the time of the transaction there is a judgment 
against A, which by law is made a lien upon lot 5 ; can the 
holder of the judgment enforce it against lot 5 ? 

(c) Two years before the transaction A executed a mort- 
gage to X, who lives in Chicago, and who has no knowledge 
of the location or of the transaction ; can X enforce his mort- 
gage against lot 5 ? 

7. A and B enter into a written contract by which A 
agrees to furnish to B 500 tons of hay at $5.00 per ton; after 
the writing is signed they get into some controversy and B 
snatches the contract from the hand of A and goes away; can 
B enforce the contract ? 

(a) B assigns the contract for value to C, can it be 
enforced ? 

(b) Suppose the paper to be a negotiable note instead of 
a contract, what are the rights of B and C respectively ? 

8. A, on Jan. ist, executes to B a deed, and places it in 
the custody of X, to be delivered upon the execution of a 
mortgage by B. The mortgage is executed on Jan. iSth, but 
X refuses to surrender the deed, and holds the same until 
Feb. I St, when he gives it to B; when did the title to the 
property pass to B? 

(a) A gives deed to B, the grantee, to be deposited by 
him in his safe until mortgage is executed ; when does the tide 
pass? Discuss. 

(b) A deposits deed with C to be held by him for a year, 
if he (A) dies within the year, it is to be delivered to B, the 
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grantee, otherwise to be returned to him; A dies within a 
year; will delivery of the deed pass title? 

(c) A does not die within the year, and demands the 
deed, but finds that C has delivered it to B ; can A recover the 
property? 

(d) B, after delivery as aforesaid, sells the property to X, 
who is an innocent purchaser for value; does X get title? 

9. A makes a deed of land described as follows: <<A11 the 
land I now own in Johnson County, being the northwest 
quarter of the northwest quarter of section 6, containing forty 
acres, commencing at the northwest comer of said section 6, 
running thence south forty rods, thence east seventy rods, to 
the west line of the northeast quarter of said northwest 
quarter of section 6, thence north along the west line of said 
northeast quarter of the northwest quarter of section 6, to the 
northwest corner thereof, thence west to the place of begin- 
ning." As a matter of fact A owned sixty acres in Johnson 
CoMnty; how much land is conveyed? 

/^ 10. A pays B $1,000 for his practice as a physician in the 
city of Chicago, and B agrees that he will never practice his 
profession at any time in the future in the State of Illinois; B 
removes to Rock Island and enters upon the practice; what 
rights has A against him? 

(a) If A brings an action to enjoin B from violating his 
contract, can B plead the invalidity of the contract without 
tendering back to A the money received? 

11. A and B enter into a contract by which they are to 
steal horses in Iowa and ship the same to Kansas City for sale; 
having jointly stolen about twenty horses, the same are 
shipped to Kansas City and sold. A receives all the money, 
and refuses to pay any portion of it to B; can B maintain an 
action for an accounting? 

12. A pays a note to B with money which both parties 
suppose to be genuine, and the note is delivered to A and 
cancelled. The money is in fact counterfeit; can the debt be 
collected from A? 
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(a) A pays the debt by a note upon C, which is accepted 
by B in full payment for note. A and B suppose C to be 
solvent, but in fact at the time of the transaction C was insol- 
vent and had made an assignment; can B maintain an action 
for the debt? (^ 

(b) At the tiiAe of the payment of the debt by the note, 
as'stated in the last case, A knew that C was insolvent, but 
concealed such fact, and B accepted the note in full payment, 
believing the maker to be solvent; can he maintain an action 
for the debt? 

13. A is the devisee of a valuable tract of land; the will of 
devisor is contested by parties interested, and the will having 
been set aside by the lower court, by the decree of which 
A lost all his interest in the land, A has appealed, and the 
case is pending before the court of last resort; A conveys 
all his interest in the property to B for a nominal price. It 
developes that the day before the sale the court decided 
the case in favor of A, confirming his title to the land, a fact 
unknown to either party; can A recover back the land? 

14. A offers B $200 for his black horse; B having two 
black horses, supposes the offer to be made for one, a draft 
horse, and accepts it ; the offer was in fact made for a driving 
horse. 

^ (a) A makes the offer for the "black horse;" Bunder- 
stands him to make the offer for a different horse, which is 
brown, and accepts the offer/^lf 

15. An attorney represents to his client that he has no 
equity of redemption in land sold under foreclosure, when in 
fact under the law he was allowed to redeem within one year, 
which rule of law was known to the attorney, and under the 
representations his client sells to the attorney his interest in 
the land for a nominal sum. 

(a) The attorney having no knowledge of the rule of law, 
has the seller any remedy? 

(b) Under the law the widow is entitled upon the death 
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of her husband to one-third in fee simple of all his real estate, 
the widow in fact believes herself to be entitled to only a one- 
third interest for life, and under such belief conve3'S her 
interest to A, who knows what the grantor's rights are under 
the law, and who pays her only the value of her life estate, 
but makes no representations. 

(c) A, when he purchases, believes that the widow is only 
entitled to a life estate, and pays her only the reasonable value 
thereof, 

(d) A knows that the widow is entitled to one-third in fee 
simple, and makes her an offer therefor, the widow supposing 
she has only a life estate, and that the offer is only for such 
interest, accepts the offer. 

1 6. A represents to B that a note which B is asked to 
sign and which he can read, will become due only on the 
happening of a contingency, when in fact it is absolute in its 
terms. 

K (a) A represents to his son B who executes his note to 
him, that he intends as soon as he sells his farm to deliver up 
to B the note without payment, A sells his farm but does not 
deliver up the note. 

17. A sells his farm for $5,000.00; he states to the pur- 
chaser that he believes that there is coal beneath the surface. 

(a) A states to the purchaser that he believes that the 
farm contains 256 acres; it in fact contains but 236 acres, of 
which fact A was ignorant. 

(b) A states that the reasonable value of the farm is 
\ $6,000.00; it is in fact worth only $4,000.00, a fact well-known 

to A, and unknown to B. 

18. A sells a carriage, knowing that the axel is cracked, 
which defect owing to the paint is concealed; he makes no 
representations. 

(a) The defect is apparent to the ordinary observer, and 
the purchaser has opportunity for examination. 
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(b) The purchase is made at X, the carriage being at the 
time at Y, the defect is patent. 

(c) Upon discovering the defect the purchaser tries to 
sell the article to numerous persons, failing in this he waits six 
months, can he then rescind ? 

(d) The purchaser brings an action for damages; can he 
afterwards rescind ? 

' 19. A is negotiating a purchase of B's horse, while exam- 
ing the horse, C, a by-stander, in no way interested, repre- 
sents to A that the horse is standard bred, a statement which 
is false and known by C to be false; A relies upon the repre- 
sentations of C, and buys the horse, y^ 

(a) B hears the representations of C, knows them to be 
false, and knows that A is relying upon them in making the 
purchase. 

(b) The horse is in fact standard bred and worth $500.00; 
B is ignorant of such fact, C who formerly owned the horse, 
privately informs A of such fact, and A buys the horse for 
$100.00, without imparting to B the facts learned from C. 

20. A having been led to purchase property from B by 
false representations made by him, sells the property; after 
acquiring knowledge of the fraud, can A rescind ? 

(a) Can he maintain an action for damages. 

(b) C, being present at the sale, heard the false represen- 
tations made by B to A, believed them to be true, but was in 
no way interested; C, subsequently, relying upon the repre- 
sentations made by B to A, buys the property from A, can C 
sue B for damages ? 

21. A seciu'es a deed of property from his mother who is 
aged although of sound mind, upon representations that her 
other children are seeking to secure possession of her property, 
the representations are false and such fact could be ascertained 
by reasonable inquiry on the part of the mother. 

22. A is the owner of a promissory note for $1,000.00, 
payable to B, and which has never been assigned to A, the 
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payee refuses to pay to A unless the note is properly assigned; 
B refuses to assign unless A gives him $500.00, which A not 
knowing his legal rights, agrees to pay; is the agreement 
binding P 

23. A, the payee of a note, alters the rate of interest from 
six to eight per cent. 

(a) It was the agreemeet that the rate of interest should 
be eight per cent, but by mistake six per cent was written in 
the note ; A alters it to eight per cent. 

(b) The note is dated January ist, 1891, the day it was 
in fact made, A changes the year to 1892. 

(c) A changes the date from Jan. ist, 1891 to Jan. ist,i890. 

(d) It was in fact executed Jan. ist, 1890, but by mistake 
dated Jan. ist, 1891 ; A changes it to the proper date. 

(e) A changes rate of interest from six per cent to eight 
per cent, and then sells it to an innocent piu-chaser for value 
before maturity, is the note valid in his hands ? 

(f ) A, after changing the rate of six per cent to eight, 
restores it to its original condition, is it good in his hands ? 

(g) After restoring it, A sells to an innocent purchaser for 
value, is it valid ? 

(h) After altering note so as to invalidate it, can A 
recover upon the original consideration ? 

24. A, a grantee by deed, after delivery to him fraud- 
ulently alters it, does it effect the title conveyed thereby ? 

(a) Can the deed after alteration be used in evidence to 
establish the title ? 

(b) A deed having been duly executed and delivered to 
B in escrow erases the name of A grantee, and inserts the name 
of C, and delivers it to C, does C acquire title thereby ? 

(c) C having duly recorded such instrument, sells the 
property described therein to D, an innocent purchaser for 
value, does D acquire title thereby, the grantor having no 
knowledge of the alteration, or the delivery to C. 
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25. A, the payee of a promissory note, leaves it upon his 
desk and it is materially altered by his agent without his 
knowledge or consent. 

(a) It is altered by a stranger without the knowledge or 
consent of payee. 

(b) It is placed for safe keeping with C, who makes a 
materia] alteration while it is in his custody. 

26. A agrees to convey to B a business block in the city or 
240 acres of land in the country, for the sum of $5,000.00, on 
Jan. 1st, 1892. Who has the right to elect which shall be con- 
veyed, and up to what time does the right of election continue 
in such person ? 

(a) A agrees to convey the property above referred to, 
the contract providing that B may elect which he shall take. 
In order to maintain an action for the breach, what act is 
necessary upon the part of B ? 

(b) B having exercised the right of election, can he after- 
wards revoke the same without the consent of A ? 

27. A promise to pay $ioo, with the stipulation that the 
debt may be discharged by the delivery of 100 bushels of 
wheat on or before March ist, 1892 ; can the debt be discharged 
after that date by delivery of the wheat ? 

28. A, tenant of B, under a lease which provides that if 
the property is used for unlawful purposes, that the lease shall 
become invalid at the election of the lessor, uses the property 
for an illegal purpose, the lessor with knowledge ef such use 
accepts an installment of rent for a period after such illegal 
use, can he afterwards elect to declare the contract void ? 

(a) If he accepts the installment of rent without knowl- 
edge of the illegal use, will he have the right to avoid the 
contract ? 

29. A buys of B, by written order, a Remington type- 
writer; instead of the Remington, B forwards by express a 
Caligraph; A accepts the same without objection; is he held 
by his contract ? 
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30. A agrees to build for B, upon his farm in Wright 
county, a brick house containing twelve rooms; instead of 
building a house of that description, he builds a wooden 
structure containing six rooms; B, a resident of Chicago, 
knows nothing of the structure until it is completed; is he 
liable to A upon his contract ? 

(a) Is B liable to A for any amount, and what, if any- 
thing, may B do to protect himself against liability ? 

(b) B is present at the time the house is constructed and 
sees the natiu*e of the structiu*e, and allows A to proceed with 
the work until the building is completed without objection; is 
B liable either upon the contract or otherwise ? "I« 

(c) A agrees to construct a building as first herein 
described, and to have the same completed by March i, 1892; 
he does not complete the same until June i, 1892; is B liable 
for the contract price ? 

(d) Will it change the liability of B that he was present 
and knew that the building was not completed on March ist, 
and allowed A to proceed with the structure and complete it 
June 1st without objection ? 

(e) A states to B on February ist that he will not be able 
to complete the building at the time designated, and A orally 
extends the time for the completion until June ist without any 
consideration; is he liable upon the contract? 

31. A agrees to convey to B his farm on January i, 1892, 
provided B will deliver to him at that date, as part payment, a 
deed to his house and lot. Before the time for performance 
A sells the farm to a third person; is B bound to tender to A 
a deed of the house and lot before bringing action for breach 
of contract ? 

(a) The conveyance of the farm to the third person is 
made November i, 1891; when may A bring an action for 
damages ? 

(b) On January i, 1892, A, still owning the property, 
refuses to convey; what rights has B, and what acts must he 
perform in order to assert such rights ? Discuss. 
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(c) On November i, 1891, A states to B that he will not 
comply with his contract, and that he will not convey the 
property; what rights has B, at what time may they be 
asserted, and what steps, if any, must be taken by B in order 
to assert such rights ? 

32. A executes to B a deed to his farm, and the deed is 
properly delivered. Subsequently, by consent of parties, the 
deed is destroyed. Does the destruction of the deed reinvest 
A with title to the property ? 

(a) Upon the destruction of the deed A sells the property 
to C, an innocent piu'chaser, who knows nothing of the deed 
made from A to B ; does C obtain title P 

(b) In case C knows of the execution and delivery of the 
deed from A to B, and knows of the destruction of the deed; 
does that effect his rights under his purchase ? 

33. A employs B to work for him for three years for the 
sum of $5,000, conditioned that the compensation should not 
be paid imtil the expiration of that time; B after working one 
year refuses to work longer; can he recover from A upon his 
contract. 

(a) Can he recover any amount, and if so, what is the 
basis of his action ? 

(b) After B has worked one year, A discharges him and 
refuses to allow him longer to work, can B recover any 
amount from A; if so, how much ? 

(c) B upon being discharged is unable to procure work 
from any other person in the vicinity, or within a reasonable 
distance thereof; can he recover the full amount of his con- 
tract ? 

(d) B, who was employed as a book-keeper by A, cannot 
seciu'e employment in that line, but can secure employment as 
a teamster at $100 per month; what is the measure of his 
recovery against A ? 

34. A sells to B 160 acres of land; it is agreed that B 
shall pay $100 Nov. i, 1891; $100 Dec. i, 1891; $100 Jan. 
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I, 1892; and A agrees to make a deed to B upon Jan. ist if 
he has paid all the installments according to contract. B pays 
the two first installments but refuses to pay the balance, or 
to accept the deed. A has been at all times ready to comply 
with his contract; can B recover back the money paid or any 
part thereof ? 

35. A agrees to construct a creamery for B, and to put in 
all necessary machinery; after the building is completed B 
refuses without cause to allow A to proceed further with the 
contract; at that time the machinery has been ordered by A, 
and is in process of manufacture, but will not be completed 
for two weeks, all of which is known to A. A allows the 
manufacturers to complete the machinery, and ship it to X, 
where the building is located. The machinery is practically 
worthless to A; had he notified the manufacturers at the time 
when B refused to allow him to complete the contract, 
the damage would only have been $i,oooJ but the machinery 
being completed and sent to him, his damage is $2,000; can 
he recover the latter sum ? 

36. A forges B's name to a note and sells it to C; B is 
requested to pay the same, and finding it is a forgery so 
notifies C, who endeavors to secure the arrest of A. B, who 
is an uncle of A, then tells C that he will pay the note; he 
afterward refuses; is it a valid obligation against B? Discuss. 

37. A owes B $100; A pays him $50 in consideration that 
he will execute to him a release, under seal, of the whole debt, 
which is done in proper form; can B recover the balance of 
the debt? Discuss under common law rule, p 

(a) The release is as follows : " In consideration of the 
sum of fifty dollars, I hereby release and fully cancel the debt 
of $100 due me from A. Witness my hand and seal this ist 
day of January, 1891. B (seal);" can B recover the balance 
of the debt ? 

38. A, B and C are jointly liable upon a contract to D, D 
releases A; can he maintain action against B and C ?rj/*v 
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(a) In the release of A it is stipulated that the release 
shall operate only as a release of A, and shall not affect the 
liability of B and C. Can an action be maintained agains^ 
B and C ? 

(b) A dies; can action be maintained against his estate 
upon the contract ? 

(c) A and B die and C pays the debt; has he any remedy 
against the estate of A and B ? State extent of liability of 
estates if any and form of action. 

39. A agrees to pay B, C and D jointly, $1,000.00; A\ 
pays the amount to D, who executes release, can B and C \ 
recover from A their share therein, they having no knowledge j 
that it was paid to D, and not having authorized payment to him ? / 

(a) State the rule under the Code of Iowa. 

40. A, seventeen years age, is emancipated by his parents, 
he afterwards makes a contract with B; is the contract binding? 

(a) He acquiesces in the contract until he reaches the age 
of twenty-one years, then advises B that he will not comply 
with the contract; is A bound ? 

(b) The contract was the purchase of a horse for one 
hundred dollars for which A gave his promissory note, payable 
in five years; one year thereafter, A told B that he would not 
abide by the contract, and that he disaffirmed the same; he 
had the horse in his possession but did not offer to return the 
same; is A bound by the note upon attaining majority ? 

(c) A still has the horse upon attaining majority, and 
under the facts stated in the last question he retained the same 
and took no steps in relation to the contract after attaining 
majority; is he liable upon the note when due ? 

(d) A, upon reaching the age of eighteen years, tenders 
the horse to B and demands back his note, which B refuses; 
A then retains possession of the horse and has possession of 
the horse when he attains his majority; nothing more is done 
in relation to the contract; is he liable ? 
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41. A, a resident of Iowa, eighteen years of age, is eman- 
cipated by his parents and is engaged in business for himself; 
he buys property from B, who knows he is not of age, and 
execute his note therefor, payable in five years; is A liable 
upon the note P 

(a) Is it material that B has no knowledge that A is not 
of age. 

(b) The day upon which A attaines his majority he still 
has the property purchased from B in his possession, but sells 
the same on that date; within a reasonable time after attain- 
ing majority, he disaffirms the note given to B, without mak- 
ing a tender of any money or property; can B collect the note ? 

(c) Before maturity of the note B sells the same to an 
innocent purchaser for value; A disafiirms the same within 
a reasonable time after attaining majority; is he liable thereon? 

(d) At the time of such disaffirmation A has in his pos- 
session part of the property purchased from B ; is he required 
to deliver the same to the buyer of the promissory note ? 

42. A, a minor eighteen years of age, buys necessaries and 
executes his note therefor, due in six months; B, who sells 
him the goods brings an action for the reasonable value of the 
goods three months after the same has been purchased and 
makes no reference to the promissory note; can he recover ? 

(a) A, by his guardian in making defense, admits the 
purchase of the goods; admits that they were necessaries, but 
alleges that the debt is not due for the reason that a promis- 
sory note had been given, payable in six months; the court 
upon this plea, abates the action; when the note becomes due 
can B recover thereon against the minor ? 

(b) Three months after the pm-chase of the goods A 
informs B that he wlQ not be bound by the terms of the note 
because of his minority, thereupon B brings action against him 
for the reasonable value of the goods; can he recover ? 

43. E, a married woman, buys property and executes her 
personal note therefor, in an action upon the note the plea of 
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coverture is made; the property, however, still remains in her 
possession, and no tender is made by her; is she liable upon 
the note ? 

(a) The property for which the note is given is a house 
and lot; an action is brought upon the note; the plea of cov- 
erture is made, upon which the holder of the note dismisses 
the action without prejudice; one year thereafter A becomes 
a widow; two years after the death of her husband the holder 
of the note brings suit thereon; can A avoid the same still 
retaining possession of the property and not offering to retiu'n 
the same P 

44. A executes his note to B for $1,000.00, being the 
purchase price of a piano, at the time of the execution of the 
note A was insane; the note is transferred to C, an innocent 
purchaser, for value, before maturity; neither B nor C had any 
knowledge of A's condition and the contract is fair; can C 
enforce the note ? 

(a) In suit by C upon the note, the plea of insanity is 
made, but the property is still retained by A; is he liable ? 

(b) Upon the the trial of the case, it developes that A has 
been insane for some time, but that he has lucid intervals once 
or twice a week, which vary in duration from one to six 
hours; what is the presumption as to whether the note was 
made during such interval ? 

45. A, who has been judiciall)' declared to be of unsound 
mind, and who has a guardian, sells to B his farm and 
executes a deed therefor, B having no knowledge of the 
insanity or appointment of guardian; is the contract valid? 

(a) In an action to recover the farm, brought by A's 
guardian, upon whom is the burden of proof ? • 

(b) After the purchase of the farm B sells the same to C, 
who has no knowledge of the insanity or guarianship, and 
who pays a valuable consideration; can the property be re- 
covered by A ? 
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(c) In an action against B to recover the property no 
tender is made of the piirchase price; does this affect the right 
of recovery ? 

(d) A squanders the money received from B for his farm, 
and in an action against B to recover is unable to tender the 
same; does this affect his right to recover? 

46. The Board of Supervisors of Clark County enter into a 
contract for the erection of a court house costing $50,000; they 
have no authority to make such contract without an affirma- 
tive vote of the electors of the county; they allow the con- 
tractor, however, to proceed with the building and complete 
the same in all respects; is the county liable ? 

(a) The County of Clark by its auditor, under instruc- 
tions of the Board of Supervisors, issues its warrants payable 
to the contractor, A B, or order, due in six months from date; 
A B sells the same to C, an innocent purchaser, for value, 
before maturity; can C recover thereon ? 

(b) Are the supervisors personally liable under either 
state of facts ? 

47. A is the agent for B, and his duties consist of buying 
and selling real estate in the State of Iowa, having full power 
and discretion in the matter; he buys property of C without 
disclosing his agency; C supposing him to be the principal, 
the contract is duly executed and signed by A personally; 
can C hold A upon the contract ? 

^V< (a) Can C hold B upon the contract upon discovering the 
^ fact of agency ? 

(b) Upon discovering the fact that A was only acting as 
agent, and that B was the actual purchaser, C refuses to carry 

' out his contract; can the contract be enforced by B ? 

(c) As part of the consideration A executes his personal 
note for part of the purchase price; can an action be main- 
tained against B upon the note, the deed of the property 
having been made to him ? 

(d) In making the sale to A, C, knowing nothing of the 
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agency, makes false representations, by which A is misled and 
induced to purchase the property; the deed is made by C to 
B, and accepted by B; can B maintain an action for damages 
for false representations ? 

(e) The deed is made by C to A personally, who in fact 
is acting only as agent, and who immediately transfers the 
property by deed from himself to B, false representations 
having been made as above stated; can B maintam an action 
against C therefor ? 

48. A number of persons form themselves into a base ball 
association without incorporating or signing any contract 
among themselves; at the first meeting A is chosen president 
and B secretary, and C, D and E executive committee; with- 
out any special authority, or without being directed to do so, 
the executive committee purchase a stock of balls, bats, and 
other necessities for playing; X was present at the first meet- 
ing when the officers were elected, but knew nothing about 
the piu-chase until after it was completed; is he liable for any 
part of the purchase price ? 

(a) After the election of the officers as above indicated at 
the first meeting, an adjournment was had upon motion duly 
carried by unanimous vote, until the following Thursday, at 
which tiitle a meeting was held, all members being present 
except X; it was unanimously voted to purchase grounds for 
the use of the association; X knew of the meeting but did not 
attend; is he liable ? 

(b) At the first meeting by-laws were adopted providing 
that the association should be governed by a majority vote 
upon all questions pertaining to its interests, and the regular 
meeting was fixed for the fifth of each month ; X was present 
and consented to the adoption of such by-laws; at the next 
regular meeting it was agreed by a majority vote that uni- 
forms should be purchased for the team; X voted in the 
negative; is he liable ? 

(c) At the regular meeting above referred to, it was 
unanimously voted by all present to purchase the uniform; X 
was not present; is he liable ? 
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49. A owns an account for goods sold and delivered to B; 
he sells the same to C: can C maintain action thereon in his 
own name ? 

(a) Can A sue thereon without the consent of C ? 

(b) After the sale of the account, and without knowledge 
of such sale, B purchases an accoimt against A; can he plead 
the same as a set-off in an action by C ? 

50. A sells a negotiable note after maturity; B, the payor, 
at the time of such sale, has an account against A for labor 
performed; can such account be used as a set-off in an action 
by the piu-chaser of the note ? 

(a) Can B plead payment as a defense against the note in 
the hands of the purchaser ? 

(b) State the general rule under the code of Iowa as to 
the assignment of choses in action and negotiable instruments, 
and what may be pleaded as a defense in an action thereon by 
the purchaser. 

(c) What is the rule as to the assignability of choses in 
action in the following states respectively: Illinois, Missouri, 
Nebraska, Minnesota. 

51. A, who is heavily indebted, sells his farm worth $5,cxx) 
to B for the sum of $3,000; B has no knowledge of the debts 
and buys in good faith; what rights, if any, has a creditor of 
A in the property ? 

(a) A, under the circumstances above indicated, sells the 
farm to his wife, to whom he is indebted in the sum of $3,000 
for money received from her father's estate twelve years 
previous to that time, for which no note or obligation has been 
given; can the creditors of A set aside the transaction ? 

(b) A is surety upon a bond of $10,000, the bond being 
given by the treasurer of Linn County; he has been advised 
that the treasurer is a defaulter, and that he wlQ be liable for 
the full amount of his bond; believing the report to be true he 
conveys his property without consideration to his brother; the 
report is in fact untrue; can he afterwards recover the 
property ? 
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(c) A, who is heavily indebted, sells his farm worth 
$5,000, to his son, who pays him $4,000 in cash, and this 
amount is named in the deed as consideration. In fact the 
son also agrees to pay his father the sum of $ioo annually 
during his life time; nothing is said in the deed about this con- 
dition. The farm is all the property A owns, but the son has 
no knowledge of the indebtedness existing against his father; 
can the transaction be set aside in favor of creditors ? 

52. A and B make a contract, by the terms of which A 
agrees to convey to C a tract of land; C knows nothing of the 
transaction until after the contract is executed, and pays no 
consideration; can C maintain an action against A on the con- 
tract ? 

(a) After the contract is fully completed, and before C 
has knowledge thereof, A and B mutually rescind the contract; 
what are C's rights, if any ? 

(b) The contract is completed, and C has knowledge 
thereof; can A and B rescind the contract ? 

53. A sells the farm to B upon which C has a mortgage; 
B, as part payment of the purchase money, assumes and 
agrees to pay the mortgage of C ; C has no knowledge of the 
transaction; may he afterwards maintain an action against A 
on the mortgage ? 

( a ) May C maintain an action against B on the mortgage ? 

(b) If C brings an action against A, and recovers upon 
the mortgage, what rights has A against B ? 

(c) B sells the land to D with covenants of warranty, sub- 
ject, however, to C's mortgage ; can D be held personally for 
the mortgage indebtedness ? 

(d) If C collects the mortgage from A what is the 
respective liability of B and D. 

54. A, residing at Iowa City, Iowa, sells to B, one himdred 
head of hogs ; no part of the money is paid ; A upon the same 
day makes a written statement of the sale to B and signs the 
the same and puts it in his desk at home, from which place it 
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is taken by his servant without any authority and delivered to 
B; is the contract binding on A. 

(a) B brings an action on the contract, alleging that it is 
an oral contract and failing to allege that any part of the con- 
sideration was paid; A demurs to the petition, should the 
demurrer be sustained ? 

(b) In the action aforesaid, A files an answer alleging 
that he admits the execution of the contract, but alleges that 
the same is not enforcible because not in writing and voidable 
under the statute of fraud. Is the answer subject to 
demurrer. 

(c) In the action aforesaid, A files as answer thereto a 
general denial; can he rely under such defense upon the 
statute of fraud ? 

(d) B expects to rely upon the testimony of A to establish 
the contract, is it necessary to allege such fact in the petition ? 

55. A sells land to B, representing that it is dry and 
productive; B relies upon such representations; they are in 
fact untrue, but A has no knowledge thereof. Discuss. 

(a) A states to B that he has full knowledge of the con- 
dition of the land ; that he has seen it, and that it is dry and 
productive; A has never seen the land and in fact knows 
nothing about its condition. 

56. A writes to B, a merchant, stating that he is the agent 
of C, and stating that he desires to buy a bill of goods for C; 
the price is agreed upon and the goods shipped to A, who 
receives the same and pays for them. A in fact is not agent 
for C, but buys the goods for himself personally. B would 
not have sold the goods to A had he known he was buying 
the goods personally for himself, but made the sale because 
C was a special customer. Can B recover the goods. 

(a) A upon receipt of the goods sells the same to X, an 
innocent purchaser for value, can B recover the goods ? 

57. John Adams, of Clinton, is a regular customer of 
Marshall, Field & Co., Chicago, and buys a large quantity of 
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goods; another person of the same name sends an order to 
Marshall, Field & Co., for a bill of goods. Marshall, Field & 
Co., supposing that it is the customer with which they have 
been dealing, fills the order, sends them C. O. D. and receives 
payment; can the goods be recovered ? 

(a) The purchaser of the goods, who is in fact a farmer 
by the name of John Adams, and who believes he can get his 
goods cheaper by ordering them direct, procures some of the 
stationery of John Adams, the merchant, and orders the goods 
thereon. Marshall, Field & Co., ship the goods, believing tl^at 
it is the merchant that had ordered them and receives pay. 
Can the goods be recovered ? 

(b) The goods are sold to an innocent purchaser for value; 
can they be recovered ? 

(c) Upon receipt of the order, Marshall Field & Co., tele- 
graphs to John Adams, merchant, asking if he is the person 
who ordered the goods. John Adams, the farmer, receives 
the message, and answers-"Order all right. Send goods at once. 

John Adams, Merchant.'* 

The goods are sent as aforesaid. Discuss. 

58. A, residing in Iowa City, owns land in Illinois. He 
appoints B his agent to sell the land, and to execute a deed 
therefor in conformity to the laws of Illinois; the contract is 
made in Iowa City and is not under seal. B goes to Illinois, 
sells the land to C, and executes a warranty deed imder seal. 
Is the deed valid ? 

59. A is killed instantly by the Rock Island Railway Co., 
through the negligence of its servants. An administrator is 
appointed one year after his death. An action is brought by 
the administrator eighteen months after his appointment. 

(a) A is severely injured and lives about an hour, the 
administrator is appointed and action brought as aforesaid ; is 
the action barred ? 

60. A, a resident of Illinois, makes a contract in that State, 
for sale of personal property. No part of the purchase price 
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was paid and no part of the property delivered; he violates 
his contract, removes to Iowa, and is sued for breach of con- 
tract in the courts of that state. Discuss. 

Martin J. Wade. 



PRIVATE CORPORATIONS. 

Corporations and their nature.— Defined as ^*A collection of 
many individuals united in one body, under a special denom- 
ination, having perpetual succession under an artificial form, 
and vested by the policy of the law with the capacity of act- 
ing, in several respects, as an individual, particularly of taking 
and granting property, of contracting obUgations, and of 
suing and being sued, of enjoying privileges and immimities 
in common, and of exercising a variety of political rights more 
or less extensive, according to the design of its institution or 
the powers conferred upon it, either at the time of its creation 
or at any subsequent period of its existence."^ Also as "Bod- 
ies politic created and devised by human laws for the purpose 
of society and government."' Again as "An artificial being, 
invisible, intangible, and existing only in the contemplation of 
law." 8 

A corporation is, in general, to be treated as not distinct 
from the members that compose it, although it has an ab- 
stract existence similar to that of the state as distinguished 
from its citizens. Thus a suit brought by or against a cor- 
poration is to be regarded as a suit by or against the stock- 
holders of the corporation, and these stockholders are treated 
as citizens of the state creating the corporation.^ 

Tbe power to oreate Corporations.— The power at common 
law to create corporations was vested in the Sovereign, and 
to this power the several states of the United States suc- 
ceeded. 

1 1 Kyd on Corp. 18. 

i 1 BlackBtone, 4€7. 

t Dartmoath College t. Woodward, 4 Wheat. 6M. 

« MnUer t. Powb, 94 U. 8. 446. 
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The restrictions upon this power are: (i) Constitutional, or 
self-imposed by the restrictions contained in the state consti- 
tution; (2) Federal, as imposed by the powers delegated by 
them to the Federal Government This power was recog- 
nized even where the state withdrew from the federal union.* 

With the state the power to create corporations is a part of 
its sovereignty .2 The federal government has only such pow- 
ers as were delegated to it by the several states forming the 
union.3 Though the federal government has only those pow- 
ers delegated to it, it is sovereign in the exercise of those 
powers and therefore can erect a corporation to accomplish 
the objects for which the government was organized.* An 
illustration was the United States Bank. Also see the incor- 
poration of the Nicaragua Canal. 

Clauilloation.— Corporations are classified ( i ) according to 
the number of their components, and (2) according to their 
nature. 

Under the first classification they are either (a) Aggregate, 
consisting of two or more persons united into one society; (b) 
Sole, consisting of one person only and his successors in a 
particular station. 

Under the second classification they are either (a) Eccle- 
siastical, or created for the public worship of God, or where 
the members that compose it are entirely spiritual persons; 
(b) Lay, created for secular purposes; and as Lay, they are 
either (i) Civil, created for a variety of temporal purposes; 
(2) Eleemosynary, created for purposes of charity. 

Cdrporations are divided also into (i) Public, (2) Private. 
There is a very marked difference between these two classes, 
and they are therefore governed by principles of law which 
are very distinct. 

Private corporations are societies or associations formed by 
the voluntary agreement of the members composing them. 

1 U. 8. T. Iiuianuioe Go/i, SS Wall. 90. 

t TtiomAS T. Dakin, S8 Wend. 9. 

t MoCnllodh t. Maryland, 4 Wheat. 810; OeDorn t. Bank of U. S. 9 Wheat 788. 

4 XcCollooh T. Md. 4 Wheal 816. 
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Public corporations are not dependent upon voluntary associa- 
tion, and there is no contract binding those who compose 
them; they are created by law, for public purposes. This 
latter division will be fully treated in a subsequent article to 
appear in these pages. 

BCanner of IncorporatloiL— By the Federal Government, it is 
by act of Congress. 

By the several states, corporations are chartered either by 
special act or under general laws. 

Many of the state constitutions provide that no special act 
of incorporation shall be passed. Thus the constitution of 
Iowa declares: "No corporation shall be created by special 
law, but the general assembly shall provide by general laws, 
for the organization of all incorporations hereafter to be cre- 
ated, except as hereinafter provided." 

The general corporation law made necessary by this pro- 
vision, was a part of the Code of '51.^ 

Corporations formed under it by the association of any 
number of persons have the following general powers : 

1. Perpetual succession. 

2. To sue and be sued by its corporate name. 

3. To have a common seal, which it may change at pleas- 
ure. 

4. To render the interests of stockholders transferable. 

5. To exempt private property of its members from liabil- 
ity for corporate debts, except as otherwise provided. 

6. To make contracts, acquire and transfer property, 

7. To establish by-laws. 

The mode of incorporation under the state of Iowa is pub- 
lication for four weeks in succession in a newspaper. Such 
notice of application for incorporation must contain : 

1. The name of the corporation and its principal place of 
business. 

2. The general nature of the business to be transacted. 

1 Code of Iowa, Sec 1068, ae amended by « O. A. Chap. 80, { S. 
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3. The amount of capital stock authorized, and the time 
and conditions on which it is to be paid in. 

4. The time of the commencement and termination of the 
corporation. 

5. By what officers or persons the affairs of the corpora- 
tion are to be conducted, and the time at which- they will be 
elected. 

6. The highest amount of indebtedness to which the cor- 
poration is at any time to subject itself. 

7. Whether private property is to be exempt from corpor- 
ate debts. 

A substantial compliance with all the provisions of the 
statute is required.* 

Corporations are divided under the statute into ( i ) Corpor- 
ations not for profit; (2) Corporations for profit. The first 
class embraces all corporations for charitable or religious 
purposes, being formed for the administration of charitable 
trusts, or the advancement of religion, or knowledge of the 
sciences, and not for the profit of the incorporators themselves. 
Colleges and academies are usually placed under this division 
and governed by the same principles of law. Those for profit 
embrace all those associations which are incorporated for the 
purpose of benefit to their members, and are such as banks, 
manufacturing or railroad companies, and others of a similar 
character. 

Oparatlva words of inoorporation. — No form of words is nec- 
essary. The most usual are founds erect j establish and incor- 
'porate. 

If there be a grant of powers, privileges, rights, or fran- 
chises to a body of individuals designated by a collective 
name, and these powers cannot be enjoyed without corporate 
existence, a corporation is said to be created by implication.^ 

Tba Contract— Where a number of persons associate them- 
selves together and act in a corporate capacity, claiming 

I Rogers t. Danby UnlT. Society, 19 Yt. 187; Newoomb t. Benjamin, IS Allen, 868. 

I I Beac^, Priy. Corp. Cliap. I, S 7. 
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authority to so act, they are to be considered a corporation de 
facto. Such an association cannot constitute a corporation de 
factoj unless the members composing it can form a corporation 
dejure} Their existence can be questioned only by the state 
by proceedings upon a quo warranto^ and not collaterally by 
the members themselves or those dealing with it.' 

The charter contains (i) a contract between the state in- 
corporating the society and the incorporators or members 
composing it;* (2) a contract between the incorporators or 
members themselves;* (3) a contract between the incorpora- 
tors and third parties.*^ While the legislature can repeal a 
charter, suspend it, alter or modify it, and take it away, 3^et it 
cannot impose a new one upon the stockholders or oblige 
them to accept it/ 

Where a charter is granted not subject to any reserved 
power of amendment, the consent of the corporation is neces- 
sary to render the legislative action complete. This consent 
is given by the stockholders themselves, and not by the cor- 
poration as such.^ 

For the transaction of all business in the ordinary line of the 
purposes for which the corporation was chartered, the majority 
control the minority, and their action is binding upon all the 
incorporators.® But a dissenting stockholder cannot be held 
either by a statute passed after his becoming a member of 
the corporation, nor by a vote of the directors, nor by a majority 
of the stockholders, to a vital and material change of the terms 
of the contract. Beach Priv. Corp. Chap. Ill, § 42, 

No charter can be dissolved except by unanimous consent, 
prior to the period fixed in the articles of incorporation, unless 
otherwise provided by their articles. 

But it is conceded that a corporation may forfeit its 

I Bvenaon et aL r. BUingaon etdl.vr Wis. 68ft. 
» Jones V. Kokomo Bldg. Amu. 77 Ind. 840. 

• Bank etc. v. Knoop, 16 How. 869. 

• Clearwater t. Meredith et oi. 1 WaU. 96. 

• 1 Bea«3h Prty. Corp. Cbap. VIIL 

• ZabrlBkle t. Bailroad Go. 18 N. J. Bq. 178. 

' HarlDoroogh Mfg. Co. t. Smifli, S Conn. 879. 

• Union Agrl. and Stock Amu. t. NeiU, 81 Iowa «5. 
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charter or franchises by neglecting to comply with statutory 
provisions or by the misuse of its privileges or by non-use of 
same.^ 

A corporation has perpetuity or continued existence, and in 
those states in which the life of the corporation has been lim- 
ited by legislation, such perpetuity or continued succession can 
be acquired by a renewal of the charter of incorporation.' 

Capital and Capital Stook.— The capital of a corporation is 
the sum which results from the subscriptions of the original 
subscribers, and from the profits and gains resulting from the 
carrying on of the business of the corporation, less the neces- 
sary expenses and losses. That part of the capital which is 
the result of the original subscriptions is called the original 
capital; that which is produced by the carrying on of the 
business is called the resulting capital, and this latter may be 
distributed by the directors or management of the corporation, 
as the corporation may see proper. 

There is also a very wide distinction between the capital 
and the capital stock. The former is the property of the 
corporation, and the capital stock is the sum of the individ- 
ual interests in the corporation. That is, the capital is the 
fund existing upon the basis of corporate entity, and the capi- 
tal stock is the fund looked at from the standpoint of the 
stockholder taken as an individual, each person's interest 
being measured by the number of shares of the capital stock 
which he holds, and each share being one of the equal parts 
of the capital stock, the capital stock being divided into a 
certain number of shares each with a definite value. The 
capital and the capital stock are equal when the corporation 
begins its business. When, however, the resulting capital is 
added to the capital, individual interests in it are added to the 
capital stock, so the ratio remains the same, which may be stated 
thus, the original capital plus the resulting capital equals the 
capital stock plus the sum of interest^ in the resulting capital 
accruing to each stockholder, such individual interest depend- 
ing upon the number of shares held by the member. 

1 Oommonwealfli t. Bank, 98 Pai. St 888. 
t Code of lowB, 860. 1060. 
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The capital stock of a corporation is known as either 
common or preferred. Common stock means such stock as 
entitles the holders of it to an equal share in the profits, this 
division of the profits being made pro rata among the stock 
holders, no one of whom having any preference or advantage 
over the others. Preferred stock is such as entitles the 
the owners to dividends or their shares out of the profits in 
preference to those holding common stock, thus having a 
priority in the dividends. The right to issue preferred stock 
is obtained through the statute or by its charter, and did not 
exist at common law. The rights of the owner of preferred 
stock depend upon the provisions found in the certificate of 
stock, upon the terms of the contract of which the certificate 
is the evidence, and upon the statute conferring the right to issue 
such stock. Holders of preferred stock have the right to 
vote at the meetings of the corporation and are equal in the 
exercise of the rights belonging to stockholders. The advan- 
tage being that of a right to dividends if there be funds 
applicable for such purpose prior to the payment of any divi- 
dend upon the common stock, and not that of a creditor.^ 

Membarsblp.— In associations not having capital stock the 
requirements for membership are stated in the charter or by- 
laws of such association. It is not necessary that a church 
society or religious body be connected with any incorporated 
or unincorporated society. But membership in one, if there 
is such a connection, does not constitute membership in the 
other. 

In associations having capital stock membership consists in 
the ownership of at least one share of such stock. No elec- 
tion for admission is necessary, for the actual ownership of 
stock carries with it all the rights and privileges of member- 
ship. Membership is gained by signing for a certain number 
of shares of stock in the articles of incorporation, or by apply- 
ing for such shares and they being assigned to the applicant, 
or by a transfer of shares from one person to another, 

1 Warren T. King, 106 n« S. 8B9. 
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It is not necessary that the owner of shares in a stock cor- 
poration have a certificate of stock; he is answerable if his 
name appear upon the list of stockholders. And this doctrine 
has been held true, even though the person had acquired 
stock by transfer, and such transfer was entered upon the 
books of the corporation but no certificate issued.^ Where 
an agreement was to subscribe for stock in a corporation 
which was the result of a combination of several other corpor- 
ations, it was held that the corporation had a legal existence 
at the time of subscription, even though this agreement to 
consolidate had to be filed with the Secretary of State, and 
though the defendant had agreed to take shares prior to the 
filing of such agreement.' 

Where a person, however, agrees to subscribe for shares in 
a future corporation, he may be sued upon such contract, but 
cannot be held as a stockholder. Here the contract does not 
become complete until he actually subscribes.^ 

Members of a corporation have a right to inspect the books 
and records of such corporation, but not for any ulterior pur- 
poses, such as for speculation or idle curiosity. It is neces- 
sary that the member show some definite reason, and that 
such reason be a sufficient one.^ 

In England the general rule as to the withdrawal of a mem- 
ber is that it be done with the assent of all the subscribers, in 
this country the rule is that the assent of all the creditors as 
well as the assent of the subscribers must be obtained. How- 
ever, a person ceases to be a member when he transfers all 
his stock to another, but in case he is unable to transfer or sell 
such stock, he cannot escape liability for corporate debts by 
treating his shares as forfeited.^ It is necessary that actual con- 
sent be given by one in order to make him a stockholder, and 
when an agent puts A's name on the subscription list, A can not 

1 Bank ▼. Gtflord, 47 Iow» B7S. 

i McGlare t. Railway Co. 90 Pa. St. 989. 

t80K.T.919. 

« Kellogg T. Ingenoll, 8 Pick. 06 ; Oommonwe^ltti y. Phonlz In8.Co. 106 Fa. St. 111,(117) . 

• XIUb, et al t. Stewart, 41 N. T. 884. 
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beheld,^ nor can he be held if there is a vital change in articles 
of agreement of subscription after he has signed same, although 
such change was made prior to incorporation.' 

There is no power of expulsion except those obtained under 
the statute or charter in corporations having capital stock. In 
clubs or societies the power of expulsion is regulated by the 
by-laws and such by-laws must be in conformity to the con- 
stitution. But such expulsion can only be made after notice 
and hearing. The member is entitled to "his day in court. "• 

The members of a corporation at common law are not liable 
for the corporate debts. This is wherein a corporation differs 
from a partnership. The capital stock is the fund to which 
the creditor may go for the payment of his demand. And the 
capital stock includes not only the funds on hand, but the 
unpaid shares and balances due on same.^ And the rights of 
the creditors to such funds are precedent to the rights of the 
stockholders, or one who stands upon their rights.* In general, 
where a stockholder disposes of his shares to the corporation 
and receives in exchange a part of the capital stock, he holds 
that money subject to rights of the creditors, and such stock- 
holder may be compelled to return such money.* 

Rights and Uabilities: Corporatioii, StookholdAn, CradltoxB. — 
There is a very important difference between a corporation in 
the eyes of the law and in equity. The creditors, at law, have 
only the property which is under the corporate name from 
which to get satisfaction for the claims, therefore, in case of 
dissolution the creditor is without remedy. In equity, how- 
ever, the capital which has been subscribed as well as the 
capital paid in on such subscription, is regarded as a substitute 
for that individual liability which a creditor has a right to 
enforce against the individual debtor. Therefore, the capital, 
although not paid in by the stockholder, is subject to the de- 

1 MoOall7 T. Ballroad Co. 82 Pa. St. 95. 

i So. Hotel Co. t. Newman, 80 Xo. 118. 

t Stephens ▼. Loan Ausn. 76 Ind. 110. 

4 State T. Com. St. Bank, 44 K. W. Rep. 906. 

i Higlitower v. Thornton, 6S Am. Dea 418. 

Crandall t. Lincoln, 68 Conn. 78 (100) ; Kdbl y. LUlenthAl, 81 CaL 876. 
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mand of the corporation creditor in the same manner in which 
all property of an individual is within reach of his creditor. 

In all transactions the capital of the corporation is held out 
to the party dealing with the corporation as a security and 
from this it follows that a corporation is guilty of fraud when 
it impairs its capital or puts property out of the reach of a 
creditor who became such upon the strength of such security. 
This doctrine does not give to the creditor any right as to the 
management of the corporation. Like any other debtor, it 
retains the right to manage its business and property. In the 
case of Mills vs. Railway Company (L. C. 5 Ch. 621) the 
court held that <<a simple contract creditor of a company can- 
not sustain a bill to restrain the company from dealing with 
their assets as they please, on the ground that they are dimin- 
ishing the fund for payment of his debt," and also that "a 
share-holder in a company who seeks to restrain the company 
from doing an ultra vires act must show, by distinct and 
definite averments, the illegality of the act." This doctrine 
goes to the extent that insolvency does not take away the 
right to manage the business of the company. In equity, the 
directors of a company become quasi trustees for the creditors, 
when the corporation becomes insolvent.^ 

If the directors during solvency waste the funds of an incor- 
porated company, they can be restrained at the instance of the 
creditors. Where the directors themselves are the parties in 
default, an application for a receiver may be filed.' 

Let it be understood, however, that when a creditor desires 
to recover in an action of debt, his remedy is in the first place 
an action at law, and proceed to judgment and execution, 
and in order that he may bring his suit in equity, he 
must show that the legal remedy would be inadequate 
and that he would suffer unless he be given a remedy 
more searching than that allowed him at law. As to the 
doctrine of preferring creditors the general principle seems to 
be, that as between the creditors of an insolvent corporation, 

1 Xarr t. Bank, 4 Gold. 471. 

t Conxow T. Grey, 4 How. Frac. Bep. N. T. 106. 
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equality is equity. A corporate body can make an assign- 
ment of its property in trust, for the payment of its just debts, 
preserving in such assignment that each creditor shares equally 
according to the amount of his claim. And it has been held 
that a banking corporation is a trustee, not only for the 
stockholders, but also for the creditors, who have a frior and 
-paramount equity} 

Where one has given credit to a corporation and he finds 
when he comes to collect his claim, that prior to the time in 
which he gave the credit to the corporation, it had withdrawn 
a part of its capital, thereby depriving him of a part of the 
security by which he had been induced to give the credit, the 
courts have held that he might follow the capital withdrawn, 
wherever it may have gone. The courts have even gone 
so far as to hold that where capital stock was issued to a 
person as paid in full, and not liable to further claims from the 
corporation, creditors subsequent to the issuing of such stock, 
could maintain an action against the holders of the stock and 
recover the difference between what had been paid and the 
par of such stock. The relation of a stockholder to the cor- 
poration, and to the public who deal with the corporation, are 
such that every transaction between the stockholder and the 
corporation be made in good faith and with fair dealing, where 
such transaction may seriously affect the rights of the creditor 
or of the general public' 

The promoters of a corporation made a purchase of land, and 
the deed was made direct to the corporation. The corporation 
issued bonds secured by mortgage on the land which they had 
purchased, and did not pay out a cent on the purchase; they 
gave these obligations for four-fifths of the entire purchase 
money and another obligation to pay off the outstanding mort- 
gage for the remaining one-fifth. At a regular meeting of the 
directors it was voted to value the property at twice the pur- 
chase price, such valuation being allowed by the statutes of 
the state, and then voted to credit this land as if it had been 

1 Boblns y. Bmbre7f 1 S. A M. Ch. Rep. MIbb. 907. 
a Sawyer t. Hoaff, 17 Wall. eiO. 
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contributed by them individually, as being a fifty per cent pay- 
ment upon the stock. The doctrine laid down upon suit by a 
creditor of the corporation, was that as against such creditor 
the allowance of fifty per cent on the subscriptions of the 
stockholders was invalid, and that they were liable for the 
whole amount of their subscriptions as appeared in the certifi- 
cate of organization.^ 

A creditor recovered judgment against a banking corpora- 
tion, which had become insolvent on account of the interfer- 
ence of military authorities during the war, and at the time of 
the action the assets of the corporation were in the hands of 
some of its officers; the writ of execution was returned nulla 
bona; the plaintiff then brought a bill in equity asking that his 
judgment be satisfied in full out of the funds in the hands of 
these officers. The counsel for the creditor contended that 
while the other creditors of the corporation might have set up 
a defence that the assets were a trust fund for their benefit, 
yet the corporation could not do so, for it would then be 
analogous to a debtor claiming a valid defence on the ground 
that there were other obligations, which he could not meet if 
plaintiff recovered. The answer was, that immediately fol- 
lowing insolvency, the officers became quasi trustees for the 
benefit of creditors. And the court held that the execution 
creditor must come in pro rata with the other creditors.' 

Tba Rights and LiabiUtiaB of Tnutees— In an action brought by 
the plaintiff against the defendants as stockholders of an in- 
corporated company, the defendants set up in defense denying 
that they were ever stockholders, or subscribers to the stock 
of the corporation, and setting forth that the stock alleged to 
be theirs was merely deposited with them by the corporation in 
trust for a temporary purpose by way of collateral security, to 
be returned when that purpose was accomplished. In this 
case the court took the position that the intention of the parties 
was to govern unless the intention could be shown to conflict 
with some positive rule of law, and here it was evidenced by 

1 Wettierbee t. Baker, » N. J. Bq. 601. 
a Marr t. Banz, 4 Cold. 471. 



44 THB LAW BULLBTIN 

the terms of the document, which stated that the stock was to 
be held in escrawy and though the nature of the deposit was 
shown to be not strictly what the technical terms would indi- 
cate, yet the stock was shown to be deposited with the 
defendants for purposes other than that of making them sub- 
scribers. It was admitted that they never had in reality sub- 
scribed nor agreed to do so, and also that the object of the de- 
posit was to put the control of the corporation temporarily 
in defendants' hands. It was said by the plaintiff that it was 
against public policy that a corporation should have the power 
to put its unused stock into the hands of pledgees. The court 
decided that there was no valid distinction in this respect 
between the case of a pledge by an individual and a pledge 
by the corporation. As to creditors, the court held that they 
were in no worse position in this case, than they would have 
been in the case of a pledge at the hands of a private individ- 
ual. The question as to whether the defendants were 
estopped from denying that they were stockholders by the 
fact that they had voted on these shares, it was held that as 
against creditors, could not be prejudiced by the voting one 
way or the other. The court held that stock so pledged as 
collateral security was part of the assets of the corporation 
and primarily liable before all creditors, as belonging to the 
corporation and not to the pledgee, and such pledgee is not 
liable as a stockholder.^ 

Transfer of Shares In an Badstlng CorporatlOD. — The doctrine is 
that the transferee becomes liable, The effect of a transfer of 
shares in an existing corporation by A to B, is to substitute B 
the transferee for A the transferror. In an action upon a bill 
filed by the assignee in bankruptcy of a corporation against 
the defendant on the ground that he was the holder of a 
certain number of shares of stock, on which about one-fifth of 
the par value had been paid and the demand was for the pay- 
ment of the balance, the defendant set up that he was not a 
subscriber to the stock and had made no promise to pay. The 

^ BargoM T. Sellgman, 107 U. S. 90. 
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court held him liable and pointed out that in the three methods 
by which a man becomes a stockholder there is never an ex- 
press promise to pay and that the ownership of the stock was 
sufficient to show liability for all the legitimate debts on the 
stock.* 

The transferee, or he who has the legal ownership of the stock 
at the time a dividend is declared, is entitled to the dividend.* 
When a dividend was declared after a transfer of stock, but 
the evidence showed that those dividends had been earned 
prior to the date of such transfer, it was held that the right of 
the transferee to such dividend depended upon the time that 
the dividend was declared and not when it was earned.^ 

UablUty lor Torts and Ciimas.— A corporation is liable for the 
wrong it commits, whether such wrong was done in the ordi- 
nary course of its legitimate purpose, or not.^ It is liable for 
the torts of its agents and is therefore analogous to an individ- 
ual tmder the same circumstances, and it is so liable whether 
the act was authorized either directly or impliedly. A cor- 
poration may be sued for malicious prosecution instituted by 
an agent, the corporation being made a joint defendant with 
the agent. It is liable for a misrepresentation by its servants 
while acting within the limits of their employment, and may be 
sued for fraud.* 

Where a corporation through its management allowed a 
libellous article to be published in connection with a report of 
an investigation, it has been held sufficient ground for an 
action of libel against the corporation, as well as when an 
agent within the scope of his authority, published such an 
article. An action may be brought for assault and battery 
committed by its officers or servants in carrying out the rules 
of the corporation,^ and for a number of other torts and crimes, 

1 Wetatery. Upton,9lU.8. 66. 

» HUl T. N. Oo., 71 N. T. 608. 

t H7At T. AUen, 66 M. T. 668. 

4 p. A R. B. R. Co. T. Qnigly. 81 Howard 900^ 

 Candy t« Globe Rubber Co. 87 N. J« Bq. 176, 

• Hewett T. Swift, 8 Alien 48% 
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it being a settled rule that the corporation can not hide behind 
the mask of incapability to do acts other than those within its 
corporate powers. 

Ultra Vires Acts,— Ultra vires means any act of a corporation 
which it is not authorized to do, either by express or 
implied powers confered upon it by the act of incorporation. 
Any act which is ultra vires, or without the scope of the 
powers granted by the corporate charter or statute, may be 
made a ground for action by the state, a stockholder, the cor- 
poration or a person dealing with the corporation, but this 
right of action does not belong to either or all for every act 
done, there being a wide difference as to who may bring the 
action. An act need not be unlawful, or such as the cor- 
poration can not do, to make it ultra vires, but such as do not 
come within the powers granted to it. An act which is illegal 
or prohibited may or may not be recognized at law; a penalty 
may follow the commission of such an act, and yet the act 
may be recognized by the courts. Thus a corporation may be 
held liable for its torts, yet no authority is given by law, to a 
corporate body to commit a tort. A contract made by a cor- 
poration in excess of the powers or rights given to it, may 
have all the elements of a valid contract, while unperformed 
may be voidable, and may result in the imposition of a penalty 
upon the corporation for exceeding the rights which it has at 
law, and yet the corporation can not set up such contract in 
order to escape its own liability. 

Where property is acquired by an act which is ultra vires, 
the corporation can not retain the property, and at the same 
time defend itself from the obligation of such act or acts. 
The corporation is compelled to account for benefits it derives 
from any source, even though the act could not have been 
enforced against it. 

A lease or sale of one railroad to another, without proper 
authority, is not within the powers of the stockholders or 
directors, where one stockholder dissents to such sale or trans- 
fer. Such an act would be in violation of the contract between 
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the corporation and stockholder and is therefore an ultra vires 
act, and the dissenting stockholders may obtain an injunction 
against the transfer, or may bring an action in a court of equity 
and have the transfer set aside, if already made.^ 

Neither the board of directors or a majority of stockholders 
can alter the conditions of the contract, where the change 
contemplated would effect the rights of those stockholders 
who dissented. The comt holding in the case of Kean v. 
Johnson,' that ^^a majority of stockholders in a prosperous cor- 
poration, cannot at their own caprice, sell out the whole source 
of their emoluments and invest their capital in other enter- 
prises, where the minority desire the prosecution of the 
business in which they had engaged." 

Where the act committed by a corporation is ultra vires, the 
state may object to such act by quo warranto, but it has been 
held that the state can not proceed by injunction against a 
corporation to prevent it from committing an ultra vires act. 

Powem of Foreign Corporatlozui. — A corporation chartered 
imder the laws of one state can not transact business in another 
state except upon complying with the laws of such state. It 
can have no absolute right, but depends entirely upon the 
comity of states. The state may exclude the foreign corpora- 
tion or compel it to confine its business to a certain locality.* 
The power to impose restrictions and require the performance 
of certain conditions by the foreign corporation before it can 
enter upon its business, belongs to the state which it seeks to 
enter. A corporation resides in the state of its creation and 
can not remove from it. Therefore, it does not become a 
domestic corporation by purchasing property in another state. 
But a corporation may be chartered by two states, and have 
the same powers, and be. designed to do the same thing, but 
it is two distinct corporations, and holding those powers and 
rights separately by the incorporating act of each state. 

1 Kean t. Joliiiflon, tt K. J. Eq. 401. 

* Keaa y. Jokiuon, 1 Stock. Cb. 401. 

• DoxtoT. Central Im. Co. 94 U.S,68S. 
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No State, however, can create a corporation and send it 
forth to do business in another state while preventing it from 
doing business in the state of its creation.^ 

Aotions.— One of the powers of corporations is to sue, and 
of course as a natural sequence, be sued in its corporate name. 
In this respect a corporation has the same power or capacity 
as an individual. It can bring actions, compromise them, and 
refer matters to arbitration.* This is expressly provided by 
the constitution and statutes of many states. The Code of 
Iowa provides that a plaintiff suing as a corporation, partner- 
ship, executor, guardian, or in any other way impl3ring other 
than individual capacity, need not state the facts constituting 
such capacity or relation, but may aver generally, or as a 
legal conclusion, such capacity or relation; and where a de- 
fendant is held in such capacity or relation, a plaintiff may 
aver such capacity or relation in like manner. However, if 
the allegation is controverted the facts relied on must be spe- 
cifically stated. 

Service may be made upon any agent of the corporation 
within the county where suit is begim, or upon any agent 
transacting said business in any other county, if none be found 
in the county in which suit is commenced. And this is not an 
infringement of its rights to sue and be sued like natural per- 
sons.' A corporation may sue for libel, to restrain a nuisance 
or enjoin others from using its corporate name to its detri- 
ment in its business. 

It is not necessary that the corporation allege every fact 
necessary to its existence. It is sufficient in pleading the 
charter to allege that the corporation was duly incorporated, 
but it may be made to state whether it is a foreign corpora- 
tion or a domestic one. Corporations must plead as to facts, 
but it can not do so under oath, but nevertheless it must 
answer fully. Some officer, as the president or the secretary, 

1 Hallway and Trast Co. y. Co. Com. 6 Kan. 940. 

t Stewart y. Hoyti 111 V. 8. 878; Canal Co. y. Swann, 5 How. 88; B. and L. E. R. Co. 
Y. n. etc B. B. Co. 180 Haas. 488. 

• Life Ina. Co. y. Praett, 74 Ala. 487. 
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who is able to fully state the facts, should make the answer 
and he does so under oath, setting forth his connection with 
the corporation.* 

The allegation is sufficient if it states that the defendant is a 
private corporation, or if it designates a railroad company by 
its corporate name, and it need not state under what authority 
it was incorporated or what are its corporate powers.* Where it 
is alleged that a certain contract was made by the corporation 
signed by its proper officer, the want of authority to make such 
contract on the part of the officer, is a matter of defense and 
the plaintiff need not aver that the officer had such authority.' 

Where a corporation is known by more than one name, a 
plea in abatement is the only advantage it can take for a 
misnomer. But when two corporations are known by one 
and the same name, recovery can not be had against the 
second for wrongs commited by the first, unless they are 
proven to be identical and such identity must be alleged in the 
petition. 

Nor can a person dealing with a de facto corporation and 
benefitting by his contract, allege that in reality such a cor- 
poration never existed. The rule being, that the validity of a 
corporation can not be questioned collaterally by those claim- 
ing rights adverse to it, but only by the state.* Where cor- 
porate capacity is denied, it should be by answer, and not be 
raised on demurrer. But where there is a failure to allege 
that a party is a corporation, as the statute requires, it is ground 
for demurrer. But where suit is brought by a corporation 
and its existence is denied, this denial may be pleaded in bar 
or in abatement. A general denial that a party is a corpora- 
tion, does not make an issue. When defendant has pleaded 
the general issue, it is not necessary that the corporation prove 
its corporate existence. This is true in suits within the fed- 
eral and state courts.** Where in a suit by or against a corpo- 

1 Macanley y. Bromell, 07 How. Pr. 268; Bx. parte, Clnn. Selma, eta, By. Co. 78 Ala.866. 

i Houston, etc., y. Kenaedy, 70 Tex. 288; Stanly y. Richmond B. Co. 80 N. 0. 8S1; 
Adams Bx. Co. y. Harris, 190 Ind. 78. 

• Malone y. Creeoent City, etc , Co., 77 CaL S8. 

4 Grand B. B. Co. y. BoUins, 18 Colo. 4 

s Bembert y. S. 0. By. Co 9 H B Bep 068; Union Cement CO. y. Noble, 16 Fed« Bep. 
008; Ontario State Bk. y. TibUts, 80 CaL 08. 
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ration in an inferior court, the opposing party made no 
objection to the allegation that the party was a corporation^ he 
loses his right to demand proof of corporate existence and can 
not demand such proof upon appeal. 

DiMolntloii.— Most states have provided for the dissolution of 
a corporation by statute. The law in Iowa being that ^'No 
corporation can be dissolved prior to the period fixed in the 
articles of incorporation, except by unanimous consent, tmless 
a different rule has been adopted in their articles.'* Where 
the term of existence is fixed at the time of incorporation, the 
corporation becomes ipsof€u:to dissolved, unless it has com- 
plied with the state regulations for a continuance of its fran- 
chise, and the assets will be distributed upon the application of 
one of its members. The business may be continued also by 
the formation of a new society upon the completion of the 
term limiting the life of the former one. Where a corporation 
has a special charter, its life can not be ^'cut off*' by legislation 
foreign to the charter. 

The corporation is not dissolved by a mere vote of its 
members in order to escape liability. But the stockholders 
may dissolve a corporation at any time when such dissolution 
will not effect the minority or the creditors, though the con- 
sent of the state be not given. This is not true where the 
functions to be performed by the corporation are of a public 
nature, nor is it allowed except where its continuation would 
result in failure.^ 

The possession of property is not essential to the existence 
of a corporation, therefore a transfer of all of its property will 
not dissolve a corporation. But when a corporation can not 
meet its liabilities, the members or creditors may ask for dis- 
solution by bill in equity. Proceedings in equity for the 
voluntary dissolution of a corporation are not adverse pro- 
ceedings and are not appealal3le on the footing of chancery 
appeals. No appeal lies except where given by statute.' 

1 % Beadh PriY. Corp. \ 781. 

I Ca«7T.KnU Goods Mfg. Co. SBMbdi. in. 
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Upon dissolution the right of having a receiver appointed 
does not accrue to the minority, there being frequently cir- 
cumstances which will justify the court in making a distribu- 
tion of the assets. But when a receiver is appointed he 
becomes a trustee for the benefit of the creditors and stock- 
holders, and he becomes vested with all the corporate interests 
except the power to do business. The corporation ceases to 
exist upon the appointment of a receiver. The dissolution of 
a corporation by any legal process does not injure the creditor 
in his rights existing at the time of such dissolution, nor does it 
release the stockholder from his liabilities. 

Under the common law a corporation might be dissolved by 
(i) Act of Parliment; (2) The natural death of all its 
members; (3) The surrender of its franchise into the hands 
of the sovereign, a kind of a suicide; (4) Forfeiture of its 
charter through negligence or abuse of its franchise. 

yames A. Rohbach, 
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II. LIFE INSURANCE. 

I. Nature of the Contract; Insurable Interest; 
Assignment; Disposition of Benefit. 

Xnmxable interest. 

Qodsal ▼. Boldero, 9 East, 72. 

Dalby y. India &; L. Assur. Co. 15 C. B. 365. 

Chalfant y. Fayton, 91 Ind. 202; 46 Am. B. 586. 

Ense Y. Mutual Ben. L. Ins. Co. 23 N. T. 516. 

Mutual Ben. Ass'n y. Hoyt, 46 Mich. 473. 

Golden Bule y. Feople, 118 111. 492. 

Lord Y. Ball, 12 Mass. 115; 7 Am. D. 42. 

LoomiB Y. Eagle L. Ins. Co. 6 Gray, 396. 

Goodwin y. Massachusetts Mut. L. Ins. Co. 73 N. Y. 480. 

Mitchell Y. Union L. Ins. Co. 45 Maine, 104; 71 Am. D. 529. 

BeserYe Mut. Ins. Co. y. Kane, 81 Penn. St. 154; 22 Am. B. 741. 

Guardian Mut. L. Ins. Co. y. Hogan, 80 111. 35; 22 Am. B. 180. 

Lewis Y. Phenix Mut. L. Ins. Co. 39 Conn. 104. 

Singleton y. St. Louis Ins. Co. 66 Mo. 63; 27 Am. B. 32L 
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Currier v. Ck>QtiDental L. Ins. Ck). 57 Yt. 496; 52 Am. K 134. 
Chisholm y. National Capitol Ins. Co. 52 Mo. 213; 14 Am. B. 414. 
Morrell v. Trenton Mut. L. Ins. Co. 10 Cush. 282; 57 Am. D. 92. 
Bevin v. Connecticut Mut. L. Ins. Co. 23 Conn. 244. 
Connecticut Mut. Ins. Co. y. Luchs, 108 U. S. 498. 
Hebdon y. West, 3 Best & Smith, 578. 

Policy lor benefit of Another. 

American L. Ins. Co. y. Bobertshaw, 26 Fenn. St. 189. 

Aetna L. Ins. Co. y. France, 94 U. S. 561. 

Keystone Mut. Ben. Ass'n y. Norris, 115 Penn. St. 446. 

Bloomin^ton Mut. Ben. Ass'n y. Blue, 120 111. 121; 60 Am. B. 558. 

Termination of insurable interest. 

Connecticut Mutual L. Ins. Co. y. Shaefer, 94 TJ. S. 457. 
Bawls Y. American L. Ins. Co. 27 N. Y. 282; 84 Am. D. 280. 
Scott Y. Dickson, 108 Fenn. St. 6; 56 Am. B. 192. 
Appeal of Corson, 113 Fenn. St. 438; 57 Am. B. 479. 

Alignment. 

Anthracite Ins. Co. y. Sears, 109 Mass. 383. 
New York L. Ins. Co. y. Flack, 3 Md. 341; 56 Am. D. 742. 
.Bursinger y. Bank, 67 Wis. 75; 58 Am. B. 848. 
Mutual L. Ins. Co. y. Allen, 138 Mass. 24; 52 Am. B. 245. 
Clark Y. Allen, 11 B. I. 439; 23 Am. B. 496. 
Warnock y. Davis, 104 U. S. 775. 
Insurance Co. y. Armstrong, 117 U. S. 591. 
Curtiss Y. Aetna L. Ins. Co. 90 Cal. 245; 25 Am. St. B. 114. 
Murphy y. Bed, 64 Miss. 614; 1 So. B. 761. 
Fitzpatrick y. Hartford L. etc. Co. 56 Conn. 116. 
Gilbert y. Moose, 104 Fenn. St. 74; 49 Am. B. 570. 
Stevens y. Warren, 101 Mass. 564. 

Missouri Yal. L. Ins. Co. y. Sturges, 18 Ean. 93; 26 Am. B. 761. 
Missouri Yal. L. Ins. Co. y. McCrum, 36 Kans. 146; 59 Am, B. 537. 
Boiler Y. Moore's Adm'r, 86 Ya. 512. 
Equitable L. Ins. Co. y. Hazlewood, 75 Tex. 338; 16 Am. St. B. 893. 

Change of Beneficiary. 

Lemon y. Fhoenix Mut. L. Ins. Co. 38 Conn. 294. 

Eadie y. Slimmons, 26 N. Y. 9; 82 Am. D. 395. 

Charter Oak L. Ins. Co. y. Brant, 47 Mo. 419; 4 Am. B. 328. 

Gk>sling Y. Caldwell, 1 Lea, 454; 27 Am. B. 774. 

Bobinson y. Duval, 79 Ky. 83; 42 Am. B. 208. 

Bicker v. Charter Oak L. Ins. Co. 27 Minn. 193; 38 Am. B. 289. 

Glanz Y. Gloeckler, 104 111. 573; 44 Am. B. 94. 

Central Bank v. Hume, 128 U. S. 195. 

Clark v. Durand, 12 Wis. 223. 

Gambs v. Covenant Mut. L. Ins. Co. 60 Mo. 44. 

Union Mut. L. Ins. Co. v. Stevens, 19 Fed. B. 671. 
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Mutual Benefit Certlfioatee. 

Commonwealth y. Wetherby, 105 Mass. 140. 

State Y. Merchants Ex. etc. Soc'y, 72 Mo. 146. 

State Y. Iowa Mut. Aid Ass'n, 59 Iowa, 125. 

State ex rd. v. Nichols, 78 Iowa, 747. 

United Breth. etc. Aid Soc'y y. McDonald, 122 Penn. St. 324; 9 

Am. St. R. 111. 
Price Y. Knights of Honor, 68 Tex. 361. 
Knights of Honor v. Watson, 64 N. H. 517. 
Marsh y. American Legion of Honor, 149 Mass. 512. 
Bolllns Y. McHatton, 16 Ck>lo. 203; 25 Am. St. B. 260. 
Martin y. Stubbins, 126 111. 387; 9 Am. St. R. 620. 
Luhrs Y. Luhrs, 123 N. Y. 367; 20 Am. St. R. 754. 
Schmidt y. Iowa Knights of Pythias Ins. Ass'n, 82 Iowa, 304. 
Hainer y. Iowa Legion of Honor, 78 Iowa, 245. 
Bailey y. Mutual Ben. Ass'n, 71 Iowa, 690. 

Disposition of Proceeds. 

Gould Y. Emerson, 99 Mass. 154 96; Am. D. 720. 
Kerman y. Howard, 23 Wis. 108. 
Hooker y. Sugg, 102 N. Car. 115; 11 Am. St. R. 717. 
Amick Y. Butler, 111 Ind. 578; 12 S. E. R. 518; 60 Am. R. 722. 
Phillips Y. Carpenter, 79 Iowa, 600. 

Britton y. Supreme Council, 46 N. J. Eq. 376; 19 Am. St. R. 376. 
McClure y. Johnson, 56 Iowa, 620. 
Kelly Y. Mann, 56 Iowa, 625. 

Connecticut Mutual L. Ins. Co. y. Baldwin, 15 R. 1. 106. 
CleaYer y. Mutual etc. L. Ass'n (Q. B. D. 1891); 44 Albany, L. J. 
382. 

2. Representations and Warranties; Conditions as 
TO Premiums. 

Campbell y. New England Mut. L. Ins. Co. 98 Mass. 381. 

Miller y. Mutual Benefit L. Ins. Co. 31 Iowa, 216; 7 Am. R. 122. 

Hartwell y. Alabama L. Ins. Co. 33 La. Ann. 1353; 39 Am. R. 294. 

Hartman y. Keystone Ins. Co. 21 Penn. St. 466. 

Grattan y. Metropolitan Ins. Co. 92 N. Y. 274; 44 Am. R. 372. 

ProYidence L. Ins. Co. y. Fennell, 49 111. 180. 

Anderson y. Fitzgerald, 4 H. L. Cas. 484. 

Wilkinson y. Conn. Mut. L. Ins. Co. 30 Iowa, 119; 6 Am. R. 657. 
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1. A and B each claims to be owner of a calf which is run- 
ning in a field used by them in common. B sells and delivers 
the animal to C who has no knowledge of A's claim. A sues 
B and recovers judgment for the value of the animal when 
sold by B. In the meantime the animal has greatly increased 
in value and A, instead of collecting his judgment against B, 
brings replevin against C for the animal. Can he recover? 

2. Under the circumstances of the foregoing case coiJd A 
recover from C the present value of the animal? If under the 
facts stated in question No. i A should collect from B the 
amount of his judgment, who would thereafter be the owner 
of the animal? 

3. A wrongfully takes from B, in Iowa, a colt which he 
sells to C, who takes it to Kansas. B cannot find the animal 
and sues A for damages, recovering judgment for $50, its 
value when taken. Subsequently B learns that the animal is 
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in the hands of D, who bought in good faith from C in 
Kansas, and thereupon demands it from D. But in the mean- 
time the colt has been trained at a considerable expense, and 
has developed trotting qualities, so that it is worth $7So« ^ 
refuses to return the animal, but tenders to B payment of the 
judgment against A, with lawful interest, that judgment 
not having as yet been satisfied in whole or in part. B 
refuses this tender. Can he recover the animal? 

4. A thief delivers the stolen property to a commission 
merchant for sale. The latter, supposing his customer to be 
the owner, sells the property and after deducting his commis- 
sion pays the balance to the customer. Can the real owner 
recover from the commission merchant for conversion? 

5. A delivers to B a team of horses with the agreement 
that B shall keep them as security until A pays a debt due to 
B. But as a part of the same transaction A executes and 
delivers to B a bill of sale purporting to convey to B, for a 
valuable consideration, the title to the horses. B sells the 
team to C, to whom the bill of sale is shown as evidence that 
B has title. A having afterwards paid his debt to B, seeks to 
recover the horses from C. Can he do so? 

6. In pursuance of a contract for the sale of grain between 
A of Iowa City, and B of Chicago, A delivers the grain to a 
carrier, taking a bill of lading therefor, in which the carrier 
agrees to deliver the grain at Chicago, to A, or order. This 
bill of lading, being endorsed by A to B, is sent to a bank in 
Chicago, attached to a draft for the price of the 
grain, with direction to deliver the bill of lading to B when 
the draft is paid. By theft, B procures the bill of lading from 
the bank without payment, and endorses it to C, who, on the 
strength thereof, pays value for the grain. Who is entitled 
to receive the grain from the carrier, A or C? 

7. A buys of B and pays for one thousand bushels of wheat 
to be subsequently delivered. B procures wheat from C 
pretending to pay therefor in a fraudulent check. This 
wheat B delivers to A. Can C reclaim the wheat from A? 
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8. At an auction sale of table ware a package of a dozen 
table spoons is offered and bid for as plated ware. It is after- 
ward discovered by the auctioneer that the spoons are solid 
silver. Can he reclaim them from one who bought them 
from the purchaser and paid for them as solid silver without 
knowing of the auctioneer's mistake? 

9. By transfer of bill of lading, A sells to B a cargo of 
grain in course of transportation by vessel. It afterwards 
appears that at the time of the transfer, the grain was already 
greatly damaged by water, owing to an accident to the vessel, 
which fact was unknown to either A or B. Can A compel B 
to pay the agreed price for the grain? 

10. Jones by the representation that he is the servant of 
Smith, and directed to make the purchase of an overcoat on 
Smith's account, procures the article from a clothier, who 
charges it to Smith. Jones then sells the overcoat to Brown 
for value paid. It now appears that Jones had no authority to 
make the purchase, and the clothier demands the coat from 
Brown. Is he entitled to recover? 

11. It being the custom of book publishers to send supplies 
of books published to the book sellers, who sell such copies as 
they can, and after a certain time return the copies unsold, 
accounting for those sold, would a levy of execution upon the 
stock of a book seller cover books thus left with him for sale? 
Would it be material in such case that the book seller had 
represented to the creditor, for whose debt the execution is 
issued, that the books in his stock, all belonged to him, and that 
none of them were held merely on commission? 

12. A sells to B a threshing machine, B giving notes for 
the purchase price, and it being stipulated that title shall not 
pass until the notes are paid. Before time for payment the 
machine is destroyed by accidental fire without B's fault. Can 
A' collect the notes? Could B before payment sell to C and 
pass a perfect title? What statutory provision is there in Iowa 
affecting the answer to the latter question? 

13. A safe is sold and delivered on credit, payments to be 
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made in one, two and three years, the title not to pass until 
the purchase price is fully paid, when the safe is to be the 
property of the buyer. After the lapse of three months the 
safe is rendered worthless by reason of being subjected to 
intense heat in a fire on buyer's premises, where it has been in 
use. Can seller recover the installments of purchase price as 
they fall due? 

14. A sells to B his crop of potatoes, grown on a certain 
five-acre tract of land, and ready for digging, part payment 
being made. B is to dig and measure them, and pay the 
balance of the price at the rate of twenty-five cents per 
bushel. Within two days afterward, and before any of the 
potatoes are dug, they are all washed away by a flood. Can 
A recover an3^hing from B, or B.from A? 

15. The owner of a crib of corn containing about 2,000 
bushels, sells and receives pay for 1,000 bushels therefrom, 
that amount to be measured out and taken away when called 
for by the buyer. Before any part is taken out about one- 
half the com is stolen without the seller's fault, and creditors 
of the seller levy on the balance. What are the rights of the 
buyer? 

16. The owner of certain piles of cordwood on the bank 
of a stream sells all the wood with the agreement that it shall 
be hauled away and measured by the buyer who is to pay a 
stipulated price per cord for the whole when the number of 
cords is ascertained. After the buyer has taken away a part, 
the balance is swept away by a flood. Can the seller enforce 
payment by the buyer for the portion which is lost? 

17. The buyer of cordwood purchases ten cords from a 
larger quantity, being present at the separation of the particu- 
lar lot from the common mass. It is then arranged that he 
shall take it away in a few days. Is he entitled to take it 
away before paying? If before payment the wood is destroyed 
can the seller recover the price? 

18. A, the owner of a planing mill, having agreed to 
manufacture for B certain doors, sash and blinds, within thirty 
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days, completed them within that time, and piled them up on 
his premises ready to be taken away. The next day after the 
thirty days expired, but before B had been notified that the 
manufactured articles were ready for delivery, they were 
levied upon by A's creditors. Can B recover them from the 
sheriff? What difference, if any, would it make whether the 
contract was in writing, or whether the price had already 
been paid? 

19. A orders a cask of wine from B, in Davenport, to be 
shipped by express c. o. d. to himself in Iowa City. The 
wine is intended for a lawful purpose. B has a permit to sell 
in Davenport but not in Iowa City. Will the deliver}'^ of the 
wine by the express company to A, and receipt by its agent 
of the pay therefor, constitute an unlawful sale by B in John- 
son County? 

20. A, B and C, residents of Cedar Rapids, each orders a 
quantity of intoxicating liquors from D. & Co., of Chicago. 
A's order is given in Cedar Rapids to a traveling agent of D. 
& Co., who forwards it to the firm in Chicago, and the liquor 
is sent by express to A. B writes direct to D. & Co., and the 
liquor is sent by express in response to his order. C orders 
through an agent of D. & Co. doing businesss in Cedar 
Rapids, to whom the liquor is sent, and who delivers it to C. 
Sales of liquor being valid under the laws of Illinois, and 
invalid under the laws of Iowa, can D. & Co. recover the 
price of the liquors sold to A, B and C respectively? 

21. An Iowa City merchant orders two bills of goods from 
different wholesale dealers in Chicago. In one case the goods 
are delivered to the railway company properly addressed, but 
without bill of lading. In the other case the goods are billed 
to the seller^ or order^ at Iowa City, and the bill of lading, 
indorsed to the Iowa City merchant, is attached to a draft for 
the price, and mailed to a bank in Iowa City, to be delivered 
on payment of the draft. While the goods are in transit they 
suddenly rise in price, and the sellers telegraph, in one case to 
the railroad agent and in the other to the bank, not to deliver. 
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What are the rights of the buyer with reference to having the 
goods in these two cases? 

22. A consignment of railroad iron being made by a 
dealer in Liverpool to a dealer in New York f, o. b., and 
liaving been paid for by the New York dealer on receipt of 
the bill of lading, is afterwards found by the purchaser on its 
arrival, to be not of the quality ordered. He thereupon 
directs it to be piled at the wharf, and notifies the seller that 
it is rejected, and is subject to his order. Thereafter, a 
creditor of the seller and a creditor of the buyer each cause 
execution to be levied thereon. Which levy is valid .»* 

23. In pursuance of an oral contract of sale, without pay- 
ment of any portion of the price, goods are delivered by the 
seller at Chicago to a carrier, directed to the buyer at Iowa 
City. The buyer, without reason, refuses to accept. Can 
the seller recover the purchase price from the buyer? 

24. It being orally agreed between the owner of a crop of 
growing wheat and a grain merchant that the former shall de- 
liver the grain after maturity and threshing of the crop to the 
latter at a fixed place, and by a specified time, the owner of 
the crop harvests and threshes it, and takes it to the designat- 
ed place by the proper time, when the buyer refuses to re- 
ceive it. Can the owner of the grain maintain action against 
the buyer for damages for refusal to accept? 

26. A father buys, and presents to his daughter, then living 
at home, a piano, which is placed in the father's house, and 
used by the daughter, and by all the members of the family 
generally spoken of as the daughter's piano. Subsequently 
the daughter marries, and goes to live at the hotel with her 
husband, allowing the piano to remain at her father's house, 
where she frequently goes to use it. An execution being 
levied on the piano by a creditor of her father, can the daught- 
er maintain her right to the piano, as against the levy? 

26. A father shows to his son certain notes payable to the 
father or order, and in the son's presence encloses them in an 
envelope, endorsing his son's name on the back of the envel- 
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ope, and then deposits them in a drawer of his desk where 
other business papers are kept, saying to the son, "These 
notes are yours and you shall have the money when they are 
paid." The father dies before the notes are collected. Is the 
son or the administrator entitled to the notes? 

27. The owner of a farm on which is growing a crop of 
grain not yet matured, makes a verbal gift thereof to his son. 
Subsequently, on the maturity of the grain, the son, who has 
in the meantime become estranged from his father, enters 
upon the father's land, against his directions, and cuts and 
takes away the grain. Can the father maintain an action of 
trespass against the son for such acts, and what will be the 
measure of damages.'^ 

28. A man, supposing himself about to die, delivers his 
watch to a bystander with direction that it be kept for, and 
given to his son, who is in a distant place. As between the 
son and the administrator of the deceased father, which is en- 
titled to the possession of the watch? If in such case the 
father should recover from his illness, but should allow the 
watch to remain in the possession of the person to whom it 
was thus given, and should subsequently die from a distinct 
and separate illness, who would be entitled to the watch? 

29. By a written contract, A sells to B on credit certain 
property on A's premises, which B is to take away within a 
time specified. Subsequently, before the time for taking the 
property, A notifies B that he cannot have it except on pay- 
ment of the price. B thereupon, in A*s absence, takes the 
property without A's consent. There having been no change 
in the circumstances of the parties in the meantime, can A 
maintain trespass against B for the taking of the property? 

30. A shows to B, a dry-goods merchant, a sample of silk 
plush, and expresses a wish to purchase three yards of the 
same goods. B shows A a piece of goods which is cotton 
plush instead of silk, stating the price, which is the usual price 
for cotton plush. A asks whether the goods are the same as 
the sample, and being told that they are, pays for three yards. 
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which he directs to be delivered at his residence. B states to 
A that^he is not in the habit of delivering goods for customers, 
but will himself leave the package at A's house in the evening. 
A expresses his satisfaction and goes away. B cuts off the 
goods which are done up and laid by, but are afterwards, 
during the day, destroyed by accidental fire. Can A recover 
from B the sum paid for the goods? 

31. A contracts with B for the purchase of ten cords of 
wood to be hauled and delivered by B. The price is fixed, 
but there is no stipulation as to when payment shall be made. 
A directs the wood to be piled up in the street in front of his 
premises. B, having in pursuance of his contract hauled and 
piled six cords of wood, the wood is levied on by a creditor of 
A. Can B maintain replevin for the wood as against the offi- 
cer holding under such levy? 

32. Goods are sold and set apart, to be taken by the buyer 
when he pays for them. Buyer subsequently tenders in pay- 
ment what purports to be a check of a third party, which he 
represents to be valid and good for the amount, although he 
knows that it is forged. Under these circumstances the sell- 
er, relying on the buyer's representations, delivers to buyer 
possession of the property. May seller reclaim the property 
from the buyer on discovering the facts? 

38. A buys from B certain designated animals which are 
placed by B in a separate pasture, to be taken by A when 
paid for. A makes part payment at the time, and afterwards, 
on going to take the animals away, tenders the balance of the 
price in national bank notes. B refuses to allow A to take 
the animals assigning no reasons therefor. On a subsequent 
day, but still within the reasonable time covered by the con- 
tract, A comes again for the animals, and without making 
further tender of the money, takes them away against the ob- 
jection of B who demands prepayment. B brings an action of 
replevin. Can he recover the animals? 

34. Goods sold on credit, being delivered by the seller to 
a carrier, and a bill of lading issued to the buyer, or order, 
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the buyer transfers the bill of lading to a purchaser for value* 
Subsequently, before the goods reach their destination, th^ 
original seller learns of the original buyer's insolvency, and 
notifies the carrier to stop the goods in transit. Is the last 
buyer entitled to the goods from the carrier? 

35. A retail merchant, knowing that he is rated by the 
mercantile agencies as worth from ten to fifteen thousand 
dollars above his debts, and knowing, also, that by reason of 
debts secured by chattel mortgages on his stock, which are 
unrecorded and not generally known, he is really insolvent, 
and that the holders of the chattel mortgages will, when their 
claims come due, which will be in about thirty days, probably 
take possession of his property and close him up, orders from 
a wholesale dealer in Chicago, with whom he has been deal- 
ing, a bill of goods amounting to $1,500, to be paid for in 
ninety days. The goods thus bought consist of wagons and 
carriages, some of which are sold by the merchant. In twenty 
days, however, he makes an assignment for the benefit of his 
creditors. Can the Chicago merchant recover the goods 
from the purchasers or from the assignee? 

36. Goods being sold by sample, the buyer on their 
receipt makes no examination, but keeps them for some time, 
and then finding them not to correspond to the sample, refuses 
payment, and offers to return the goods. Is the seller entitled 
to recover the purchase price? In such case, can the buyer, 
without offering to return, set off, in an action for purchase 
price, damages due to the goods not being up to the sample? 
In such case, if the buyer has already paid for the goods, may 
he recover damages in an independent action, because the 
goods did not correspond to the sample? 

87. A retail candy dealer is sued and damages are 
recovered against him by reason of illness of a customer 
caused by deleterious substances in the candy sold by him. It 
appears in a suit by the retailer against the wholesaler from 
whom the candy was bought, that the wholesaler bought the 
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9ame from a reputable manufacturer, and had no knowledge 
of any such defect. Can the retailer recover? 

88. A, desiring a quantity of copjring ink for use in his 
establishment, orders a quantity of ink from a wholesaler, 
stating the purpose for which it is desired. Soon afterward a 
traveling salesman shows him samples of ink, and he orders 
a quantity to correspond with the sample. Both lots arrive 
about the same time and remain unopened and untested for 
three weeks. They are then tried. The first lot is wholly 
unsuitable for the purpose, and the second lot is inferior to 
the sample. Has the purchaser any defense, in either case, to 
an action for the purchase money? 

89. A, representing himself to be the owner of one hundred 
head of cattle in the possession of a herder on a range in a 
remote part of the state, sold the herd to B for a gross sum, 
giving B an order on the herder for the delivery of the cattle. 
B did not at once communicate with the herder, but when a 
month afterwards he presented the order and demanded pos- 
session of the cattle, it appeared that ten of the animals had 
died between the time when the order was given and the 
time it was presented. Upon whom would such loss fall? It 
also appeared that the herder had a lien on the cattle for 
the herding, prior, as well as subsequent to the date of 
the order. Would the seller be bound to reimburse the buy- 
er for the amount paid to the herder to extinguish such lien? 
It also appeared that after the giving of the order and prior 
to the demand made by the buyer on the herder, the seller 
had given a chattel mortgage on the animals. Would such 
mortgage be valid against the buyer? 

40. The owner of property, having sold it and set it apart 
for the purchaser with his assent, a portion of the purchase 
price being paid, the balance to be paid when the goods are 
called for, subsequently sells for cash to another purchaser, 
who has no knowledge of the prior sale, and who also leaves 
the goods still in the seller's possession. Thereupon, the 
first buyer comes and pays the balance of the price and takes 
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the goods. Has the second buyer redress against the seller, 
or the first buyer? 

41* A livery stable keeper, who is also a dealer in horses, 
sells and delivers to a purchaser a team which has been for 
some time the property of the liveryman, and kept in hij pos- 
session. The buyer having driven the team away and used it 
during the day returns it to the livery stable at night, leaving 
it there for some time afterwards, to be kept. While the 
team is thus in the possession of the liveryman for keeping, 
he makes a sale thereof to another purchaser, who has known 
of the prior ownership of the liveryman, and does not know of 
the sale to the first purchaser. Which of the two purchasers 
is entitled to the property? 

42. The owner of a stock of goods makes a secret 
sale thereof to A, giving to him a bill of sale, but remain- 
ing in possession as agent for the prosecution of the business 
in the buyer's name. While the original owner thus remains 
in possession, he makes further purchases of B, a dealer, who 
has no knowledge of the sale to A. B being about to bring 
action to enforce pa3maent of the debt due him for this pur- 
chase, A puts on record his bill of sale, and almost immediate- 
ly afterwards B brings action against the original owner, and 
levies an attachment upon the stock of goods. Will this levy 
take priority over A's bill of sale ? 

43. The owner of personal property being in financial em- 
barrassment, sells a portion of his personal property for cash, 
assigns another portion of it to a creditor in payment of a 
debt to such creditor, and makes a gift of another portion to 
his wife. A part of his property, however, he still retains, 
and with that continues in business, not being insolvent at the 
time the transfers are made. He afterwards becomes insolv- 
ent. Which of these transactions, if any, can the creditors 
have set aside as fraudulent? Will it make any difference 
whether the creditors seeking to set aside the transactions as 
fraudulent, were creditors having claims at the time of the 
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transactions, or whether they were creditors whose claims 
arose after the transactions took place? 

44. A, being the owner of two horses running at large in 
his pasture, made a sale of them to B, receiving the purchase 
price and delivering to B the halters, with direction to B to 
catch them and take them away whenever he saw fit. The 
next day, one of the horses died, and on the day following A 
sold the other horse, which was still running in the pasture, 
to C, who paid for it, but still allowed it to run in the pasture 
as before. Next day B came for the horses and took away 
the one which was still alive demanding from A the retiuti of 
the value of the one which was dead. Can B recover from A 
the value of the dead horse, and can C recover from B the 
live horse ? 

45. A farmer sold to a merchant all the wheat in a certain 
crib giving a bill of sale therefor, duly acknowledged. Sub- 
sequentlv the farmer gave a chattel mortgage on the same 
wheat (which still remained in the bin on his premises) to 
secure a loan from the bank. After the time that the loan 
was agreed upon and the chattel mortgage executed, and 
before the money had actually been paid by the bank to the 
farmer, the merchant put on record his bill of sale. Which 
has the first claim on the property, the merchant or the bank? 

46. The owner of a stock of groceries being hard pressed 
by his general creditors, makes a sale of his goods in a lump 
to A for cash at considerably less than the actual value, and 
puts the money beyond the reach of his creditors. May the 
creditors have such a sale set aside as fraudulent ? Would it 
make any difference whether the purchaser knew that the 
creditors were pressing for payment, and sought to assist 
the seller to put the property beyond their reach ? 

47. A deposits notes payable to him or order in a bank 
as collateral seciuity; can the bank bring action thereon in its 
own name after maturity ? One of the notes being returned 
by the bank to A, in order that he may collect the money 
for the bank or return the note, can the bank enforce its return 
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by action ? In such case, can the bank sue A for damages, 
instead of the return of the note, and what would be the 
measure of its recovery ? If A should sell or assign the last 
mentioned note to B for value without notice of the rights of 
the bank, but after maturity of the note, would B acquire a 
better right thereto than the bank ? 

48. A waiter in a restaurant on closing finds a lady's 
hand bag, containing a roll of bills, hanging on the hat rack 
where it has been left by a customer, and gives it to the pro- 
prietor of the restaurant to be returned to the owner when 
called for. No owner appearing, the waiter demands the bag 
and contents from the proprietor, who refuses to deliver. 
Can the waiter recover in an action ? Would the case be the 
same if a passenger should find a roll of bills on the floor of a 
car and deliver to the conductor ? 

49. The sheriflE having levied upon chattel property 
under a writ of attachment, and the attachment being subse- 
quently dissolved by order of court, the property is destroyed 
while in the hands of the sheriflE by accidental fire. Upon 
whom does the loss of the property fall ? 

50. A warehouseman having issued a receipt to one A for 
property deposited by him in the warehouse for safe keeping 
(A not being well known to the warehouseman) the receipt 
is long afterwards brought back by B, who claims to be A, 
and somewhat resembles A, and is identified as A by having 
letters addressed to A in his possession. It appears that the 
warehouse receipt and the letters had been stolen from A 
without his fault. Can A recover the value of the goods 
from the warehouseman ? 

61. A having delivered an old desk to a cabinet maker 
for repairs, the cabinet maker finds therein a secret drawer 
containing valuable jewelry. The owner of the desk became 
possessed of it at auction sale, without knowledge of the secret 
drawer. The cabinet maker refusing to return the jewelry, 
the owner of the desk brings action of trover against him. 
Can he recover ? Would it make any difference in such case 
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if the jewelry had been placed in the secret drawer by the 
present owner of the desk, and subsequently forgotten ? 
Would the answer to the first part of this question be affected 
by the fact that the one who owned the desk before its sale at 
auction, and who had placed the jewelry in the secret drawer 
had made demand for it from the cabinet maker, having 
given reasonable proof of his ownership P 

62. A delivers to B for use, a chattel of which he has 
possession and^to which he supposes he has title, but it appears 
afterwards that the person from whom it was purchased by A 
had procured it by theft. The bailee having satisfied himself 
fully of the facts refuses to deliver the property to his bailor, 
but notifies him that it will be held awaiting the claim of the 
real owner. The bailor brings action of trover. The real 
owner is inaccessible for the time being, and no demand in his 
behalf can be made against the bailee. Can the bailor 
recover the property? 

53. Wheat is deposited in an elevator under an agreement 
between the owner of the wheat and the elevator man that 
upon demand by the owner the elevator man will return a 
like quantity and quality of wheat, or pay the market price on 
such wheat on the date of demand, at his option. The ele- 
vator man has on hand at all times a sufficient quantity of the 
same kind of wheat with which to make the return, but his 
elevator is destroyed by accidental fire. Will the loss fall 
upon the elevator man, or the original owner of the wheat? 

54. The owner of grain deposited it in an elevator with 
knowledge of the custom of the elevator man, in accordance 
with the ordinary methods of the business, of mingling in his 
bins all grain of the same kind and quality, an ordinary deposit 
receipt being given for the grain deposited. The elevator man 
receives other grain of the same kind and quality, which he 
puts in the same bins, and from such bins, he takes such 
quantities as may be called for by depositors, or as he may 
have a right to sell for himself. A creditor of the elevator 
man subsequentlj* levies upon all the grain in the elevator. Is 
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the depositor entitled to possession of a like quantity of the 
same quality of grain as that deposited, the identical grain 
which he deposited being indistinguishable? 

66. A com buyer having a quantity of corn in cribs ready 
for sale and shipment, makes a sale of one-half of all the com 
he has thus in store. For some time, by mutual agreement of 
the parties, corn is sold and shipped from the bins, and the 
proceeds divided equally between them. Subsequently the 
parties disagree, and the purchaser of the one-half interest, 
having been refused permission by the seller, on whose 
premises the com is stored, to take any part of it away, brings 
action of replevin against the seller for a quantity of cora 
equal to one-half that remaining in the bins. May he succeed 
in such action? 

56. Wheat is delivered to a miller to grind, with the 
agreement that it shall be ground separately from other 
wheat, and the flour produced delivered to the owner, the 
bran being retained by the miller as compensation. While 
the flour made from the wheat is still in the possession of the 
miller, his creditors levy thereon. Is the owner of the wheat 
entitled to recover the flour as against such levy? Would it 
make any difference in such case if the agreement with the 
miller was to return a certain quantity and quality of flour for 
each bushel of wheat? What would be the rights of the 
parties if the wheat which was given the miller to grind, had 
been stolen, and the original owner had made demand of the 
miller for the flour? 

67. A delivers to a bank cashier for safe keeping, a bag 
containing certain gold coin, for which a special receipt is 
given by the cashier. Subsequently robbers enter the bank 
and carry off the bag of coin with other property. Is the 
bank liable ? Would the bank be liable in such case if the 
cashier should at night, in collusion with the thieves, open the 
bank vault and deliver to them the bag of coin? Would the 
bank be liable if the cashier should deliver the bag of coin on 
return of the receipt to one who was not the owner, but who 



16 THE LAW BULLBTIN. 

was by him mistakenly supposed to be such owner? Would 
the liability of the bank be different if the cashier, instead of 
giving a special receipt for the bag of coin, should enter in the 
depositor's bank book a credit for the current value of such 
coin? 

68. A team of mares being hired for the year, the animals 
bear colts during that time. Who is entitled to the colts at 
the end of the period for which the team was hired? 

69. Property having been temporarily loaned gratuitously, 
is wrongfully taken from the bailee by a stranger. What 
actions can be maintained against such wrong doer by the 
bailee and bailor respectively? 

60. The bailee of property for safe keeping for a con- 
sideration loses it by theft in such manner as does not indicate 
any negligence on his part. Can the bailee recover from the 
thief the value of the property, or only the amount of compen- 
sation to which he would have been entitled had the property 
remained in his possession the stipulated time? 

61. The finder of a watch, not knowing who is the owner, 
has it repaired and put in order at some expense (it having 
been damaged subsequently to being lost and before being 
found). On demand by the owner for the property, is the 
finder entitled to possession before such expense is paid? 

62. A watch being left with a jeweler for repairs, consider- 
able expense is put upon it by the substitution of new parts 
for those worn out. Before the watch is entirely ready for re- 
delivery the jeweler's establishment is broken into by thieves, 
who steal this watch with others. There being no negligence 
whatever on the part of the jeweler, and no liability for failure 
to return the watch, is he entitled to compensation for the 
labor and expense already put upon the watch at the time of 
the theft? 

68. A farmer who has a standing account with a black- 
smith for horse shoeing, on a particular occasion leaves with 
him a team of horses to be shod. Subsequently calling for the 
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team, he finds the work not yet completed as to one of them^ 
but is permitted to take the other away. Returning for the 
one which was left, the blacksmith demands pa3mient of his 
entire account, including a charge for the shoeing of both the 
animals last shod, before delivering possession. The farmer 
tenders the charge for shoeing the horse still in the black- 
smith's possession, but refuses to pay the other charges. Can 
he recover the horse in replevin? 

64. A livery stable keeper with whom a horse has been 
left for keeping refuses to deliver it on demand, claiming that 
it is a horse that was formerly stolen from him. An action of 
detinue being brought, the livery stable keeper sets up title in 
himself and introduces evidence to support his claim, but fails 
to establish it. The court instructs the jury that even though 
defendant does not show title in himself, he is entited to 
possession until his charges for keeping the animal are paid 
(there being a statute giving livery stable keepers a lien). Is 
the charge correct? 

65. Cattle being stolen in Johnson County from various 
owners and delivered by the thief to the railroad company for 
transportation to Chicago are claimed in Chicago by the 
respective owners. The railroad company refuses to deliver 
except on the payment of its charges for transportation. The 
cattle are worth to the owners as much more in Chicago as 
in Johnson County as the charge for transportation amounts 
to. Can the owners recover their animals in replevin, with- 
out payment of the freight charges? If the owners in such 
case sue for the value of their animals, instead of for their 
possession, will recovery be for the value of the animals 
where shipped, or for their value in Chicago, or in either 
case, for their value less the charges of transportation? 

66. A requests B as a special favor, to keep A's horse 
during his absence, agreeing to pay B whatever the reason- 
able expense of feed for the animal may be. B takes the 
horse under this arrangement, and puts him with his own 
horses in a stable which is improperly arranged, so that 
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cattle have access to the horses. A's horse is injured by 
being hooked by one of the cattle. Can A recover damages? 

67. A gives his watch to B, a neighboring farmer, for 
repair, B having stated in A's presence that he was formerly 
a jeweler and watchmaker by trade. Nothing is said about 
compensation, but B undertakes the service at A*s solicitation. 
As a matter of fact B is not, and never was an ordinarily 
skillful jeweler or watchmaker, though having some smatter- 
ing of the trade. In the attempt to repair the watch, B 
damages it by reason of his want of skill. Is he liable to A? 
It is to be assumed in answering this question that B uses 
such care and skill as a prudent person, untrained in the trade, 
would use. 

68. A watchmaker having received A's watch for repair, 
keeps it in an ordinarily careful manner, but it is stolen by 
his clerk. Is the watchmaker liable? Would the watch- 
maker be liable in this case for damages to the watch due 
to the unanticipated negligence of a workman, usually careful 
and competent. 

69. A, desiring to borrow B's team for a pleasure drive 
along a certain road which runs near a railroad, and fearing 
that B will not loan him the team for that purpose lest the 
animals should be frightened by the train and sustain injury, 
represents to B that he desires to drive in a difiEerent direc- 
tion, and by means of such representation, secures the loan of 
the team. He then drives along the road which he originally 
intended to take, and while thus driving meets a steam 
threshing machine by which the team is frightened and 
caused to run away, and the animals are killed. B, not being 
in fault with reference to the direct cause of the injury, can A 
recover against him in an action for conversion? 

70. A, having loaned to B his wagon, B returns it with 
one wheel broken. A brings action for damages, proves that 
the wagon was soimd when delivered to B, and injured on its 
return. In the absence of any evidence on B's part, is A 
entitled to recover? If, in such case, B introduces evidence 
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that the wheel broke while he was driving along an ordinary 
road in a careful manner, with an ordinary load, and there 
was no cause for the accident which could be foreseen, does 
he thus make out a good defense? 

?!• A livery stable keeper having shown by way of 
defense in an action for failure to return a horse left with him 
for safe keeping that the horse was stolen by an unknown 
person, is such evidence sufficient to exonerate him, or must 
he go further and prove that the care taken to prevent 
larceny was such as an ordinarily prudent person would deem 
sufficient? 

72. One who has stolen horses in his possession, delivers 
them to a railroad for transportation to Chicago, taking a bill 
of lading for the delivery of the horses to himself, or order. 
He then endorses the bill of lading to a Chicago horse dealer, 
and attaches it to a sight draft on such dealer for the value of 
the horses, delivering this draft with the bill of lading 
attached, to a bank, which advances him money thereon. 
The horses being intercepted before delivery to the dealer, 
who does not therefore pay the draft, the bank claims pos- 
session of the horses as against the real owner who demands 
them from the carrier. To which party should delivery be 
made? 

73. Certificates of stock being endorsed by the owner in 
blank and delivered to his bank as collateral secm-ity, are by 
the bank pledged on its own account for an amount greatly 
exceeding the amount for which the owner pledged them. 
Is the owner entitled to recover possession of the certificates 
from the second pledgee upon satisfying his debts to the 
bank, without satisfying the claim under which such pledgee 
holds them? 

74. A note being endorsed in blank by the payee, and 
delivered before mattuity to a bank to secure advances, is by 
the bank, after maturity, delivered to another bank as collat- 
eral security for a debt already due, and on which the second 
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bank is pressing pa}rment, no extension of time, however, be- 
ing given by the second bank. Action being brought by the 
second bank on the note against the endorser, may he prove 
by parol evidence that the delivery to the first bank was as 
security only, and thereby relieve himself from liability 
beyond the amount of his debt to the first bank? 

75. A, desiring to give security on a note executed to B, 
states to B orally that the set of Iowa Reports standing on 
the shelves in A's office shall constitute a pledge for the 
payment of such note. The books remain imdisturbed until 
levied on by A's creditors, when B seeks to set up as against 
the levy, a right of possession arising from the pledge. Is B 
entiUed to the books? Would the case have been different 
had the books been in the possession of another person when 
A stated to B that the books were delivered to him as a 
pledge? Would the case be materially different if A had 
given to B a written order for the books upon the person in 
whose office they were; and in such case, would it be further 
important that B had presented such order to the person 
having possession of the books, who had agreed to hold them 
forB? 

76. A pledgee of a negotiable note holds it until the debt 
for which it was delivered as security is barred. Pledgor 
then demands possession of the note which is refused by the 
pledgee. Can the pledgor recover without paying the 
debt? While thus held by the pledgee, the note secured has 
matured, and no demand being made, the endorser on the 
note is discharged, and it appears that the maker of the note 
is insolvent. Has pledgor any redress against the pledgee, 
and would it be material that the endorser who has thus been 
discharged was also insolvent? 

77. If the pledgee of property sells it as his own, what 
remedy has the pledgor as against the purchaser? 

78. If the pledgee after notice to the pledgor sells the 
security at public sale, and buys it in at such sale for the 
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amount of the debt secured, what remedy, if any, has the 
pledgor? Can the pledgor by agreement at the time the 
pledge is created waive the right to notice? 

79. The debt for which the pledge is given as security 
having become due, what further right, if any, does pledgor 
have with reference to the pledged property? 

80. The owner of a watch, having given it in pledge to 
secure a debt due by oral contract, the pledgee retains pos- 
session of the watch until more than five years after the debt 
becomes due. He then sells the watch as his own. What 
remedy, if any, does the pledgor have as against such pur- 
chaser? 

81. A guest having taken with him to his room at a hotel 
a very valuable old violin, the instrument disappears without 
its being possible to account for the cause of its loss. Is the 
inn keeper liable? Would the inn keeper be liable in such 
case, if the guest could prove that the loss was due to theft by 
a servant whom the inn keeper had had every reason to 
believe honest, or to theft by another guest, or to theft by a 
stranger? Would the inn keeper be liable for the loss of 
such instrument by reason of accidental fire? 

82. Would it make any difference in the last preceding 
case that the guest was staying at the hotel under an arrange- 
ment for board and lodging by the week at reduced rates, 
for an indefinite time ? 

88. A guest having brought with him a stolen horse to 

the hotel, and having left without paying his bill, can the real 

owner reclaim the animal from the inn keeper without paying 

the charges incurred by the thief? 

Emlin McClain. 
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RECOVERY FOR LOSS OF SERVICES FROM 
WRONGFULLY CAUSING DEATH, 

By the common law a cause of action in torts was destroyed 
by the death of either the person injured or the person re- 
sponsible for the injury. In other words, such an action did 
not survive to the personal representative of the person suffer- 
ing damage or against the estate of the wrong-doer. In 
accordance with this rule, when a wrongful act caused the 
instant death of a human being a civil action therefor, — ^that 
is for the direct injury, death, — could not be maintained. There 
was no one qualified to maintain it. It was a tort to the 
person killed, and like any other tort to him was without 
remedy by civil suit after his death. 

A wrongful act causing personal injuries not serious enough 
to produce death, yet destroying or imparing the capacity of 
the person injured to do work, subjected the wrong-doer to 
liability for the direct injury such as pain, personal disfigure- 
ment, etc., as well as for consequential injury, such as expense 
during sickness and loss of time. If the person suffering the 
physical hurt was also the person losing the time and expense 
of sickness, but one action was permitted against the one 
causing them. But if the services of the person receiving the 
personal injuries were due to a master or parent, such master 
or parent was permitted to sue for the damage he suffered in 
consequence of the loss of such services. The husband was 
entitled to the services of his wife, and for a like reason he 
could maintain suit against one who had by wrong impaired 
the capacity of his wife to render them. Injury to a servant, 
minor child, or wife, might therefore give rise to two civil 
actions against one who had wrongfully caused it, one by the 
master, parent, or husband, for loss of services, the other by 
or on behalf of the servant, minor or wife, for the direct 
physical injury. The death of the one losing services ended 
any action begun therefor, and destroyed any cause of action 
therefor; the death of the servant, the child or the wife, had 
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a like efiEect as to the other; and the death of the wrong-doer 
also caused the abatement of both. But the right to recover 
for loss of services remained after the death of the servant, 
child or wife, and the cause of action in behalf of the servant, 
minor or wife was not affected by the death of the one enti- 
tled to sue for the services. Death subsequent to the injury 
impairing the capacity to work and from a cause other than 
the injury, made it impossible to recover justly for loss beyond 
the time of death. The personal injuries would not be the 
proximate cause of the death nor of loss to any one entitled to 
the services of the person thus dying. But if the death of a 
minor child followed as a result of injuries received by it, 
reason and the analogies of the common law would suggest a 
right in the parent to recover damages for services between 
the injury and the time when the child would have attained 
majority, the time at which the parent's right to the services 
ceased. It would also seem that a husband should be allowed 
to recover against one so injuring his wife as to cause her 
death for the loss of services for a time equal to her expect- 
ancy of life, or for the time, according to the life tables, she 
would probably have lived had the injury not taken place. 
For all of such loss would be the proximate consequence of the 
wrong. 

But the precedents deny the right to recover in such cases 
for the loss of services beyond the time of death, and deny the 
right to recover at all when the wrongful act or neglect causes 
instantaneous death. This denial seems to have originated 
without any basis in reason.^ Certainly the rule that actions in 
tort do not survive, is not an obstacle to a parent or husband's 
right to recover for services lost to him by the instant death 
of his minor child or wife, nor for services beyond the death 
of child or wife. 

The act causing death might be of such a character as to 
render the wrong-doer guilty of felony. In an early case* in 
which the plaintiff sued for damages for assault and battery 

1 Bee SnlllTan t. Union Padflo B. B. Co, 3 DiU. 881. 
• Higglne T. Batoher, YelT. 80. 
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upon his wife causing her death, Taniield J., is reported to 
have said: <^If a man beat the servant of J. S., so that he dies 
of that battery, the master shall not have an action against the 
other for the battery and loss of services, because the 
servant dying of the extremity of the battery, it is now become 
an offense against the crown, being converted into a felony, 
and that drowns the particular offense and private wrong 
offered to the master before, and his action is thereby lost." 
This language seems to mean that when assault and battery 
results in death, the civil remedy for loss of services is not 
merely denied until after prosecution for the felony, but that 
it is gone forever. What was meant, at least subsequently to 
this case, when merger of civil remedy in felony was spoken 
of was this, the civil suit for the private injury suffered by an 
act which amounted to felony was postponed until there had 
been a conviction or acquittal for the public offense.' After 
this criminal charge had been disposed of the suit for damages 
could be maintained.^ 

This rule was founded in public policy, and made it the first 
duty of the person injured to prosecute the felon. By post- 
poning civil action until proper efforts were made to secure 
the punishment of the criminal, all danger that after the 
private wrong was satisfied there would be a failure to com- 
plain of the public offense was removed. This rule did not 
prevent one whose goods had been stolen from instituting and 
maintaining trover, before taking steps to procure the punish- 
ment of the thief, against an innocent purchaser of the goods.^ 
In such a civil action the reason of the rule failed and hence 
the rule was inapplicable. 

The rule postponing civil remedy until the termination of 
the criminal proceedings was not an obstacle in the way of a 
parent's recovery for the loss of the services of a minor child 
killed instantaneously by the felonious act of another.* In the 

t Haater ▼. Miller, 4 T. R. Sir), at p. 88S(1791); CrMb7 ▼. Lens* U B^t, 409 (1810); 
8ton« ▼. Msrsh, 6 B. A C. 651 (1S87»; White y. SpettUrue, B.C.L.R. 18, 008 (1846); Boody t. 
Seating, 4 Me. 104 (1888); PettlogiU y. RideoaCt X. H. 494 (1888;. 

4 Croeby y. Leog, tupra. 

I White y. Spettlgae, tuprch and Stone y. Maroh, tupra, 

• Oeborn y. OiUett L. R. 8 £z 68. 
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case just cited a father sued for the loss of service of his child, 
Elizabeth Osborn, and for expenses incurred in her burial. 
The declaration alleged "that the defendant, by John Broad- 
water his servant, negligently drove a wagon and horses 
against the said Elizabeth Osbom, whereby she was wounded 
and injured, and by reason thereof afterwards died." As a 
third plea the defendant alleged that the said Elizabeth Osbom 
was killed on the spot by the act and matters mentioned in 
the declaration, so that plaintiff did and could not sustain 
any damage which entitled him to sue in this action for the 
acts complained of; and as a fourth plea he averred that the 
acts and matters complained of in the declaration amounted in 
law to felonious act by the said John Broadwater committed; 
and that Broadwater, at the commencement of this suit had 
not, and has not since been tried, convicted, or acquitted of, 
nor in any manner prosecuted for, the said offense, although 
nothing ever existed to render such prosecution unnecessary, 
improper, inexpedient, or to entitle plaintiff to sue in this 
action without the same having taken place. To these third 
and fourth pleas there was a demurrer. The fourth plea was 
held bad by all the barons. Bramwell thought the third plea 
was also bad. But a majority of the court held it good. 
This decision was rendered in 1873, about twenty-seven 
years after the passage of Lord CampbelPs Act. The 
court in holding the fourth plea bad repudiated 
altogether the view expressed by Tanfield, J., in 
Higgins V. Butchery that is the reason assigned by him why 
recovery cannot be allowed for instantly causing the death 
when the act producing it is a felony. Between the decision 
of Higgins V. Butcher and the decision of Osborn v. Gillett 
there is but one reported case. Baker v. Bolton^ decided in 
1808, thirty-eight years before Lord Campbell's Act, in which 
the law applicable to cases of loss of services when the injury 
causes death was caUed for. In that case the plaintiff sought 
to recover from the defendants, proprietors of a stage coach 
on the top of which plaintiff and his wife were traveling when 

7 1 Camp. 498. 
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the injury complained of occurred. The declaration stated 
injuries to himself and also that ** by means of the premises 
the plaintiff had wholly lost and been deprived of the comfort, 
fellowship and assistance " of his wife. The injury occurred 
by the overturning of the coach, and the declaration showed 
that plaintiff^s wife was so severely injured that she died about 
a month afterwards. Lord EUenborough told the jury to take 
into consideration the bruises which the plaintiff himself had 
sustained, and also the loss of the society of his wife and the 
distress of mind he had suffered on her account from the time 
of the accident till the moment of her dissolution, saying, 
according to the report, " In a civil court the death of a human 
being could not be complained of as an injury; in this case the 
damages as to plaintiff's wife must stop with the period of her 
existence." This case was a nisi^rtus case, and there is reason 
to doubt the accuracy of the report of it.® The decision of the 
majority of the barons in Osbom v. Gillett afBrms the doctrine 
that the death of the person ends all claim for services by the 
person to whom the services were due and leaves the rule 
utterly without reason. By this final English exposition of the 
common law in respect to this question, remedy is denied irre- 
spective of the criminality of the wrongful act. There are 
American decisions also holding that at common law no civil 
action could be maintained for loss of services from an act 
causing death,^ and these, too, are decided without disclosing 
any reason for the origin of the rule. They are rendered by 
the courts reaching the conclusion that the rule exists and has 
existed too long to be changed by judicial decision. 

What is a husband's or a parent's right in Iowa to damages 
against one who by wrongfully producing a death has caused 
such husband or parent loss of services? 

" All causes of action survive, and may be brought notwith- 
standing the death of the person entitled or liable to the 
same.^° " " The right of civil remedy is not merged in a pub- 

8 See diaeectinK opinion of BramweU In Osbom ▼. Qlllett, iupra, 
• Carer t. Berkshire Railroad Co. 1 Cnah. 475 (1848); Eden ▼. L. & F. Bailroad Co. li 
B. Hon. 804 (1858) ; Hyatt T. Adams, 16 Mich. 180 (1807). 
10 Code Sec. 8595. 
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lie offense, but may, in all cases, be enforced, independent of, 
and in addition to, the punishment of the latter. When a 
wrongful act produces death the damages shall be disposed of 
as personal property belonging to the estate of the deceased, 
except that if the deceased leaves a husband, wife, child or 
parent, it shall not be liable for the payment of debts."" 
The actions here contemplated "may be brought, or the 
court, on motion, may allow the action to be continued by or 
against the legal representatives or successors in interest of 
the deceased. Such action shall be deemed a continuing one, 
and to have accrued to such representative or successor at the 
same time it did to the deceased if he had lived."^* 

" A father, or in case of his death or imprisonment or deser- 
tion of his family, the mother, may prosecute as plaintiff an 
action for the expenses and actual loss of service resulting 
from the injury or death of a minor child."^' These are the 
provisions of the statutes of Iowa providing for survival of 
actions, permitting recovery for causing death, and abolishing 
the common law rule which postponed civil remedy until the 
prosecution of the public offense when felony was involved. 
There is no statute now in force in Iowa expressly changing 
the common law in respect to a husband's right to recover 
damages for the loss of the services and society of his wife 
consequent on personal injuries to her. The wrong to her 
survives if death does result from the injury. For the sur- 
vival of such an action the foregoing statutory provisions are 
plainly sufficient. This is certainly true if she is not instantly 
killed. It would appear also to be a very narrow construction 
of the statute to exclude wrongs otherwise actionable because 
the consequence of their perpetration was the instant death 
of the one upon whom they were inflicted. The supreme 
court of the state has decided that the administrator of one 
instantly killed by the negligence of defendant may maintain 
suit therefor.!* 

11 Id. Sea 8696. 
It I<LSea25fl7, 
It Id.Seo.8556. 

14 Connen ▼. B. C. B. AN. By. Co. 71 Iowa, 490; Worden t. H. A 8. Bj. Co. 72 
Id. 901. 
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We have seen that the husband's right to recover for the 
loss of the services of his wife between the time of the injury 
and her death, whether a felonious act caused the death or an 
act not criminal but negligent, existed at common law after 
her demise. Therefore the first of the above quoted pro- 
visions has not affected the common law right of a husband in 
this matter. 

We have seen that the denial of the right of the husband to 
recover for loss of services beyond the death of the wife was 
not an application of the rule postponing civil suits to criminal 
prosecutions. Therefore the second of the above provisions 
has wrought no change in the common law right of the hus- 
band in respect to recovery in the kind of action we are con- 
sidering. The effect of instantaneous death upon the right 
to recover for loss of services of wife or minor child is left as 
it stood at common law by these provisions. Will the Iowa 
courts take the view of Bramwell in Osbarn v. Gillette and 
Dillon in Sullivan v. Union Pcicijic JR. JR, Co.y that there is 
insufficient reason and authority for the common law rule, and 
refuse to restrict recovery to the time between the injury and 
the death, and refuse to deny relief in case the death was 
instant, when a suit involving the question arises?^ 

Samuel Hayes. 

1 f See Mowry y. Chaney, 48 Iowa, 009. 
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1, Martin Joy deposited $800 in the First National Bank 
of Iowa City, Iowa, on the 21st day of July, 1891. On the 
24th and 2Sth of the same month he purchased of several 
farmers fat steers, paying for them by checks drawn on this 
deposit. On the 26th of July he drove these cattle to Elmira, 
a station on the B. C. R. & N. Ry., and put them aboard 
cars for Chicago. On his way with the cattle to Elmira he 
stole four steers from one Peter Fortune, and shipped them 
with the steers purchased. Joy accompanied the cattle to 
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Chicago, sold them, and on his way from Chicago to Mil- 
waukee, he was killed in a railroad accident July 30, 1891. 
Fortune has lately learned that Joy stole his steers and was 
thus killed, and also that the bank aforesaid has $250 of the 
deposit made by Joy. Can Fortune now by any civil proceed- 
ing secure any part of this money as satisfaction for the loss 
of his steers ."^ What course must he take? 

2. James Grinder is now in jail in Marshalltown, Iowa, 
awaiting trial on an indictment for stealing a horse about a 
year ago, belonging to Benjamin Bright, worth $160. In the 
same court in which this indictment is for trial Bright has sued 
Grinder for the value of the horse. Can this civil suit pro- 
ceed to trial before the indictment is disposed of? Should 
Grinder be tried, convicted and sentenced for the crime at the 
next term of the court, and before trial of the civil suit, could 
Bright proceed thereafter with his suit? 

3. Suit on a promissory note was commenced in the 
proper district court of Iowa by attachment. The defendant 
set up a counter-claim on the bond for the wrongful and 
malicious suing out and levy of the attachment. Before trial 
the plaintiff died and his admistrator was substituted as 
plaintiff. In this suit, after the administrator was made 
plaintiff, could the defendant recover exemplary damages, pro- 
vided he could show that the attachment was wrongfully and 
maliciously sued out ? 

? 4. A died from the effects of a surgical operation so negli- 
gently performed by B, a surgeon, as to make the latter liable 
to the former in a civil suit. A died the second day after the 
operation^fter suffering intense pain. ^ He was a single man, 
and his niece and nephew were his nearest relatives. Can his 
administrator sue and recover a judgment against B? If he 
can, will anything be allowed as compensation for the pain 
suffered by A? To whom will the proceeds of the suit be 
distributed? 
^ 6. W was injured by being run over by a train of cars on 

* the C. & N. W. Ry. Co., in Tama County, Iowa, rendering 
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him permanently and wholly unfit to engage in profitable 
business, under circumstances making the railway company 
liable. W commenced suit against the company for his injury. 
His petition in this suit, if sustained by the evidence, entitled 
him to recover for pain, but before his suit came on for trial 
he died from his injuries, and his administrator has been sub- 
stituted as plaintiff. Can the administrator recover anything 
for the pain suffered by W? 

6. S shot and instantly killed the sheriff of M Coimty, 
Iowa, while the latter was lawfully attempting his arrest. S 
is now in the penitentiary under life sentence for the murder. 
It is not yet two years since the shooting. Recently by the 
death of his grandfather S has inherited property in Iowa. 
The widow of the sheriff, now in needy circumstances, 
wishes a legal opinion as to the possibility of recovery for the 
death of her husband. Can she maintain a suit in her own 
name therefor? Can she maintain a suit as administratrix by 
obtaining letters of administration in her husband's estate? 

7. The wife of N, while exercising due care, was instantly 
killed in Cedar Rapids, Iowa, by the servant of G, while with- 
in the scope of his employment, negligently driving an omni- 
bus against and over her. She left a husband living. Can 
suit be maintained by any one against G in consequence of 
this accident? Who can siig? What will be the measure of 
damages? Wi^-^^^^ 

U 8. The three-year-old child of John T and Mary his wife, 
was killed, while riding with her parents in a carriage driven 
by her father, by the careless movement of a locomotive and 
cars on the C. Mr& St. P. Ry. Co. The accident occurred 
at the crossing on one of the streets of Marion, Iowa, under 
circumstances clearly showing contributory negligence on the 
part of the father in driving upon the track at the time. The 
father now proposes to become administrator of the child's 
estate, and bring suit against the said company for causing the 
death of his child. Can he maintain such a suit? If recovery 
is allowed to whom will the damages be distributed, the child 
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having been the owner of no estate before her death, and 
having died without debts? Could the father maintain suit in 
his own name for the loss of services? Why? If he could 
for what period of time would the value of the services be 
estimated? 

9. The husband of M, at her request, called at defendant's 
drug store, at Iowa City, Iowa, and requested the clerk in 
charge to put up a certain quantity of oil of sweet almonds, a 
harmless medicine. By mistake the clerk gave him the same 
quantity of oil of bitter almonds, a deadly poison. The hus- 
band believing the drug to be what he had ordered, adminis- 
tered it to his wife then confined to her bed by sickness, from 
the effects of which she died almost immediately. Had the 
husband exercised ordinary care he would himself have dis- 
covered that poison had been given him by the clerk. But 
there was no negligence on the wife's part. The wife left no 
children, no debts, and no estate, except the claim for wrong- 
fully causing her death. Her husband married again within 
four months after her death. An administrator has been ap- 
pointed and has sued the defendant. The defense is the con- 
tributory negligence of the husband and the facts of his subse- 
quent marriage, that no children of the wife survive, and that 
she left no debts. Are these defenses good? 

10. Mary Metcalf, while being conveyed to the hospital 
for the insane at Independence, Iowa, was instantly killed by 
an accident due to the carelessness of the servants of the de- 
fendant, a railroad. She was a passenger quietly riding with 
her husband and another in whose custody she was. She was 
incurably insane at the time, and her malady wholly unfitted 
her for all kinds of work and employments. What damages 
could be recovered for her death? 

Samuel Hayes* 
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HYPOTHETICAL CASES IN EQUITY, 

[The student is expected to fully investigate the questions 
involved in the following cases. It is not sufficient that he is able to 
state the rule in a given case; he must go further. He must so 
familiarize himself with the principles involved as to be able to 
intelligently discuss the same, and show their application not only to 
the particular facts involved, but to analogous cases. 

This result can only be obtained by a careful study of the 
adjudicated cases involving like or similar questions. No cases are 
cited, as it is the purpose of these hypothetical cases, not only to 
enable the student to acquire a knowledge of the principles Involved, 
but also that he may have practice in searching for and finding 
pertinent cases and preparing briefs. 

Unless otherwise indicated in the question it is desired that the 
student be able to state whether or not the facts in the particular 
case are sufficient to show a cause of action, or whether by reason of 
any facts stated in the question, the party to be charged has a good 
defense.] 

1. A brings an action in equity, asking that a policy of fire 
insurance be reformed, alleging that the same was improperly 
drawn by reason of mutual mistake. Pending the case the 
property insured burns. Can A recover judgment for the 
amount of the loss in the same case without a jury trial? 

(a) In case A insists upon a jury trial, and the insurance 
company objects thereto and asks that the damages be 
assessed by the court of equity, what are the rights of the 
parties? 

2. A, the legal owner of land, devised it to B, who was 
directed to hold it to the use of C, who in turn was directed 
to hold it to the use of D. What are the rights of D in the 
property? 

8. A executes a written instrument asserting that he holds 
lands to which he has the legal title in trust for B, his son. 
The instrument is duly delivered, but no consideration passed. 
What are the rights of B? 

4. A conveys land to B, conditioned that the same shall 
not be alienated. What is the effect of the conveyance and 
the condition? 
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6. A, orally for a valuable consideration, agreed that he 
would hold his land in trust for B. Can such trust be sus- 
tained under the common law rule? 

(a) Can it be sustained under the Code of Iowa? 

6. A deposits money in the bank to the account of himself 
as trustee for his grand*daughter, and informed her and others 
thereof. He afterwards withdrew the money. What are the 
rights of the grand-daughter? 

7. A orally agrees with B that he will buy in B's property 
at a tax sale, and hold the same in trust for him, and execute 
a deed upon demand. A buys in the property and refuses to 
execute the deed. 

(a) Will it change the rights of the parties if B furnishes 
the money with which A buys in the property? 

8. A executes a deed of land to B, a stranger, without 
any consideration. He afterwards brings an action to recover 
the property, asserting that B holds the same in trust. Upon 
whom is the burden of proof, and what amount of evidence is 
necessary to establish such fact? 

(a) Can A testify that it was orally agreed between the 
parties that B should hold only in trust, under the common 
law rule? 

(b) Is such testimony admissible under the provisions of 
the Code of Iowa? 

(c) Would the rights of the parties, or the burden of 
proof, or the amount of evidence required be changed, if we 
assume that B was the son of A? 

9. A makes a voluntary settlement of property in favor of 
his children, designating himself as trustee. Can he revoke 
the same? 

(a) Can he show by parol testimony that there were con- 
ditions attached to the grant which did not appear in the deed 
of conveyance? 

10. A makes a trust deed to B conditioned that B shall 
pay debts of A. Can A revoke the same ; if so, at what time 
and upon what conditions? 
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11. A deed of trust having been properly executed for the 
purpose of paying debts, and the debts being all paid, and 
part of the property still in the hands of the trustees, does the 
title revert to the original grantor, or is a reconveyance 
necessary? 

12. A, residing in Iowa, makes a trust deed to secure the 
pa}rment of debt, conditioned that the grantee may sell the 
same at public auction upon ten days' notice. The grantee 
advertises the property for sale. What are the rights oLA? 

13. A, who is solvent, makes an assignment for the benefit 
of his creditors; is the assignment valid, and what are the 
rights of the creditors ? 

14. A makes a deed of assignment for the benefit of 
creditors, conditioned that the proceeds of the assets shall not 
be distributed until two years from the date of the assignment. 
Is the deed and condition valid? 

15. Can one member of a firm make an assignment for the 
benefit of creditors? Discuss. 

16. A makes an assignment for the benefit of creditors, in 
which he provides that B and C, two of the creditors, shall be 
first paid in full from the proceeds of the property, and that 
the balance shall be ratably distributed among the other 
creditors. In the absence of statutory regulations is the 
assignment valid? . 

17. A makes an assignment for the benefit of creditors, 
reserving in the deed the right to the possession and control 
of the property. Is the assignment valid? 

(a) He makes an ordinary assignment, but conditioned 
that any surplus remaining after payment of debts shall be 
paid over to the assignor. 

(b) The condition attached is that within a certain specified 
time the creditors shall release the whole debt, or be denied a 
share in the proceeds of the property assigned. 

(c) The assignment authorizes the assignee to sell on 
credit. 
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18. A makes an assignment of all his property for the 
benefit of creditors. One-half the number of creditors con- 
sent thereto; the other half file written objections to the 
assignment, and refuse to accept any benefits thereunder. Is 
the assignment valid? 

19. A makes a devise to B, absolute in form, followed by 
this clause : " Hoping that the devisee will do what is right as 
to the disposal thereof between my children.'* 

20. A devises his property to his wife by a clause which 
standing alone imposed no restraint on her full ownership. 
By a subsequent clause he made the request that at her death 
she should devise the same to her daughters, share and share 
alike. The property being still owned by the devisee at the 
time of her death, what are the rights of her daughters? 

21. A, who desired to convey land to his wife, conveyed it 
to B, induced by B's oral promise to convey it to A*s wife on 
request. B refuses to convey. 

22. A buys real property; the deed recites that the con- 
sideration is paid by A. B claims that the money paid by A 
belonged to him. Can such facts be established by parol? 

23. A bought land with money of B, holding the legal 
title for some years ; he then sold the land and with the pro- 
ceeds thereof bought other land. Can B establish a trust in 
the land last purchased? 

24. A holds a note and mortgage executed to him as trus- 
tee. He pledges the same with B as surety for his individual 
debt. Can B enforce the claim against the pledge, B having 
no knowledge of the rights of A in the property? 

25. A and B, husband and wife, enter into a contract, by 
which A, the husband, agrees to give to B, his wife, the sum 
of $io,ooo in one year, at which time it is agreed they shall 
separate; is the contract binding? 

(a) The agreement is that they shall separate at once, the 
money to be paid in one year. The separation actually takes 
place; can B enforce the contract? 
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(b) After the separation within the year, B secures a 
divorce; can she enforce the contract? 

(c) It is agreed in the contract that B shall not commence 
a suit for divorce. After the year has expired and money has 
been paid, B commences an action for divorce. What are the 
rights of the parties? 

26. A devises to B $10,000 to be held in trust for the poor 
and needy of Chicago; will the trust be enforced? 

(a) Would such trust be enforced under the English doc- 
trine of cy fres. 

(b) Discuss the rule under the decisions of the United 
States Supreme Court and under the decisions of Iowa. 

27. A devises to B $1000 to be held by him in trust for 
the Congregational Church of X. There is a Congregational 
Church at X, but there is no legally incorporated body. Two 
years after the devise the body becomes incorporated under 
the laws of the state. Can the trust be enforced? Discuss. 

28. A dies intestate leaving as his sole heir his children B, 
C and D. His property consists of forty acres of land in John- 
son county. D has been absent for many years. B and C 
take possession. Failing to pay the taxes the land is sold at 
tax sale and purchased by X. Before the time for redemp- 
tion has expired B buys from X the certificate of sale, and the 
treasurer executes to B a treasurer's deed for the property. 

(a) B buys in an outstanding mortgage executed by his 
father during his life time for $500; forecloses the same; sells 
under execution, and buys in the property and secures a 
sheriff's deed. What are the rights of the parties? 

29. A executes a mortgage to B upon his farm, payable 
in five years. Subsequent thereto the property was sold for 
taxes; bought in by X, to whom a treasurer's deed is duly 
issued, after which A buys said property by warranty deed 
from X . What are the rights of the mortgagee ? 

(a) At the tax sale the property is bought in by B, the 
mortgagee, who secures a treasurer's deed therefor. What 
are the rights of mortgagor? 
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80. A commences suit against B upon a promissory note. 
Pending the action A sells the promissory note to X. What 
are the rights of X under the common law rule? What 
rights if any in a court of equity, and what rights under the 
Code of Iowa? 

81. A, a resident of Illinois, injured in a railway wreck, 
assigns his cause of action to B, a resident of Iowa. The 
assignment is made in Iowa, and action brought thereon in the 
courts of Iowa. Can B maintain his action? 

(a) Would it change the rights of the parties if the injury 
was sustained in Iowa? 

82. A owes B upon a book account for groceries. B 
assigns such account to X. After the assignment and before 
notice to A, A pays B. What are the rights of X? 

(a) X notifies A of the assignment; A then pays B. What 
are the rights of X under the general rule? and what under 
the statute of Iowa? 

(b) After the assignment, and before A has notice, he is 
garnished in an action against B. Before the garnishee is 
required to answer, X notifies him of the assignment. A 
fails to answer, and judgment is rendered against him as a 
garnishee. Discuss the rights of the parties. 

88. A owns a piece of land in Johnson county in which B 
claims an interest. B is a non-resident of the State, and his 
place of residence unknown. A brings an action against him 
to quiet title. Serves notice by publication, and has judgment 
and decree quieting title as against B. Three years there- 
after B returns and brings an action to recover his interest in 
the property. Is the former judgment a bar? 

34. A, a resident of Iowa, in his will devises to his wife 
$io,ooo in corporate stock, and specifically devises all of his 
real property, including his wife's dower, to his son B. His 
wife's dower is of the value of $i,ooo. The widow refuses 
to be boimd by the terms of the will, and fails to elect. What 
are the rights of the parties? 
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(a) At the time of the death of the husband the widow i» 
insane. The son serves notice upon her of the terms of the 
will. How may her rights be preserved? 

(b) The real property includes the homestead, and the 
widow resides thereon for ten years, taking no action whatso- 
ever in relation to the will, and having received no portion 
of the legacy. What are her rights, and what are the rights 
of her son? Discuss fully the rights of election under the 
Code of Iowa, and the method of election. 

Martin J. Wade. 
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Newbold y. Glenn, 67 Md. 489. 

Beardsley y. Smith, 16 Conn. 368; 41 Am. Dec. 148. 

Chase y. Merrimack Bank, 19 Pick. 564; 31 Am. Dec. 163. 

Meriwether y. Garrett, 102 U. S. 472. 

Olney y. Haryey, 50 111. 453; 59 Am. Dec. 530. 

Middleton Say. Bk. y. Dubuque, 15 Iowa 394. 

Graham y. Carondelet, 33 Mo. 262. 

Worden y. New Bedford, 131 Mass. 23; 41 Am. Bep. 185. 

Oliyer y. Worcester, 102 Mass. 489; 3 Am. Bep. 585. 

Municipal Conrta. 

State y. Young, 3 Kan. 445. 

Perkins y. Corbln, 45 Ala. 103; 6 Am. Bep. 698. 

State y. Helfrid, 2 N. & McC. 233; 10 Am. Dec. 591. 

Shafer y. Mumma, 17 Md. 331; 79 Am. Dec. 656. 

Starr y. Trustees, 6 Wend. 564. 

Muscatine y. Steck, 7 Iowa 505. 

Municipal Reoorda. 

Halleck y. Boylston, 117 Mass. 469. 

Cass y. Bellows, 31 N. H. 501; 64 Am. Dee. 347. 

Denning y. Boome, 6 Wend. 651. 
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Williams y. School Dist. ISo. 1, 21 Pick. 75; 32 Am. Dec 243. 
Mott y. Reynolds, 27 Yt. 206. 

3. Contracts; Indbbtbdnbss; Taxation. 

Contniota. 

Ketchum y. Buffalo, 14 N. Y. 356. 

State y. Jersey City, 34 N. J. L. 890. 

Gregory y. Bridgeport, 41 Conn. 76; 19 Am. Bep. 458. 

Mott y. Hicks, 1 Cow. 513; 13 Am. Dec. 550. 

Armstrong Co. y. Clarion Co. 66 Pa. St. 218; 5 Am. Bep. 368. 

McDonald y. Mayor etc. of N. Y. 68 N. Y. 23; 23 Am. Bep. 144. 

Duncombe y. Ft. Dodge, 38 Iowa 281. 

Hobart y. Detroit, 17 Mich. 246; 97 Am. Dec. 185. 

Cummings y. Seymour, 79 Ind. 491; 41 Am. Bep. 618. 

Clark y. Des Moines, 19 Iowa 199. 

Sutro y. Pettit, 74 Cal. 332; 5 Am. St. Bep. 442. 

IndobtednaM. 

Law y. People, 87 111. 386. 

Cass y. Dillon, 2 Ohio St. 607. 

Dayenport G. L. & C. Co. y. Dayenport, 13 Iowa 229. 

McPherson y. Foster, 43 Iowa 48; 22 Am. Bep. 215. 

Prince y. Qulncy, 105 111. 138; 44 Am. Bep. 485. 

Sacket y. City of New Albany, 88 Ind. 473; 45 Am. Bep. 467. 

Doon Twp. y. Cummins, 142 U. S. 366; 12 Sup. Ct. Bep. 220. 

Nesbit y. Independent Dist. of Biyerside, 12 Sup. Ct. Bep. 746. 

Taxation. 

Dayenport y. Bailroad Co. 16 Iowa 348. 

Hanson y. Vernon, 27 Iowa 28; 1 Am. Bep. 215. 

Weismer y. Village of Douglass, 64 N. Y. 91; 21 Am. Bep. 586. 

Ward y. Maryland, 12 Wall. 418. 

4. Liability; Negligence; Bonds. 

LiabUitieB under Contracta. 

Galena y. Corwith, 48 111. 423; 95 Am. Dec. 557. 

Wes. Sav. Fund Soc. v. Phlla. 31 Pa. St. 175; 72 Am. Dec. 730. 

State y. Heath, 20 La. An. 172; 96 Am. Dec. 390. 

Strauss y. Eagle Ins. Co. 5 Ohio St. 59. 

Hayward y. Dayidson, 41 Ind. 212. 

Devlin y. Mayor etc. N. Y. 63 N. Y. 8. 

Uability for Torts. 

Hill V. Boston, 122 Mass. 344; 23 Am. Dec. 332. 
Thayer v. Boston. 19 Pick. 511; 31 Am. Dec. 157. 
Grant v. Erie, 69 Pa. St. 420; 8 Am. Bep. 272. 
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Providence v. Clapp, 17 How. 161. 
Bhodes v. Cleyeland, 11 Ohio St. 159; 36 Am. Dec. 82. 
Mower v. Leicester, 9 Mass. 247; 6 Am. Dec. 63. 
Klncald v. Hardin Co. 53 Iowa 430; 36 Am. Bep. 236. 
Saulsbury y. Ithaca, 94 N. Y. 27; 46 Am. Bep. 122. 
Forsyth y. Atlanta, 45 Ga. 152; 12 Am. Bep. 576. 
Freeport y. Isbell, 83 111. 440; 25 Am. Bep. 407. 
Faulkner v. Aurora, 85 Ind. 130; 44 Aul Bep. 1. 

Hogllgttioe. 

Stackhouse v. Lafayette, 26 Ind. 17; 89 Am. Dec. 450. 
Elliott y. Philadelphia, 75 Pa. St. 347; 15 Am. Bep. 591. 
Pittsburg y. Grier, 22 Pa. St. 54. 
Heissenbuttel v. N. Y. 30 Fed. Bep. 456. 
Smith y. Philadelphia, 81 Pa. St. 38; 22 Am. Bep. 731. 
Suffolk y. Parker, 79 Ya. 660; 52 Am. Bep. 640. 
Barnes y. District of Columbia, 91 U. S. 540. 
Keokuk y. Independent Dist. etc. 53 Iowa 352. 
People y. Albany, 11 Wend. 539. 
Wilson y. Jefferson Co. 13 Iowa 181. 
Fulliam y. Muscatine, 70 Iowa 436. 
Wilson y. White, 71 Ga. 506; 51 Am. Bep. 269. 
Cromarty y. Boston, 127 Mass. 329; 34 Am. Bep. 381. 
Drew y. Sutton, 55 Yt. 586; 45 Am. Bep. 644. 
Biley y. Iowa Falls, 50 N. W. Bep. 33. 
O'lJiel y. New Orleans, 30 La. An. 220; 31 Am. Bep. 221. 
Fair y. Philadelphia, 88 Pa. St. 309; 32 Am. Bep. 455. 
Inman y. Tripp, 11 B. I. 520; 23 Am. Bep. 520. 
Thomas y. Boonyllle, 61 Mo. 282. 
Olsen y. Worcester, 142 Mass. 536. 

Whitefield y. Meridian, 66 Miss. 570; 14 Am. St. Bep. 596. 
Knapp y. Sioux City P. & B. Co. 65 Iowa 91; 54 Am. Bep. 1, (see 
50 Am. Bep. 569, note.) 

Bonds. 

Anthony y. Jasper Co. 101 U. S. 693. 

Melyln y. Llsenby, 72 111. 63; 22 Am. Bep. 141. 

James y. Patten, 6 N. Y. 9; 55 Am. Dec. 376. 

San Antonla y. Mehaffey, 96 U. S. 312. 

Young y. Clarendon Twp. 132 U. S. 340. 

Cook V. U. S. 12 Blatchf. 43. 

U. S. y. Union Pac. B. Co. 91 U. S. 72. 

Diamond v. Lawrence Co. 37 Pa St. 363; 78 Am. Dec. 429. 

Loan Assoc, y. Topeka, 20 Wall. 655. 

Sharpless V. Mayor etc. of Phila. 21 Pa. St. 147: 59 Am. Dec. 759. 

Portland Say. Bank y. Evansyille, 25 Fed. Bep. 389. 

Jasper Co. y. Ballon, 103 U. S. 745. 

Merchants etc. Bank y. Bergen Co. 115 U. S. 384. 
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Heine v. Levee Gomm. 19 Wall. 055. 

Tyler v. Beacher, 44 Vt. 648; 8 Am. Bep. 398. 

Cromwell v. Sac Co. 94 U. S. 351. 

S. Dissolution. 

« 

Mobile y. Watson, 116 U. S. 289. 

Olney v. Harvey, 50 111. 453; 99 Am. Dec. 530. 

Barl^ley v. Board of Levee Commrs. 93 U. S. 258. 

Port Gibson v. Moore, 13 S. & M. 157. 

Laird v. De jSoto, 22 Fed. Bep. 422. 

Dodge V. People, 113 111. 491. 

yames A. Rohbach. 



MISCELLANY. 

Appurtenances to Reel Property. 

The doctrine of appurtenances is being greatly extended in 
recent cases so as to include as realty, certain things incident 
to its use which are out jide the boundaries of the close. Thus 
for the purposes of taxation the mains or pipes of water 
works, or gas works are treated as appurtenant to the lot on 
which the plant is located, and are taxed with it as real 
property, although they may extend into another township.^ 
So the poles and wires of an electric lighting company are 
held to be appurtenances of the premises on which the plant 
is located in such sense that they are covered by a mechanic's 
lien upon the premises." 

lightening Uabllitj for Negligence. 

In number two of the Law Bulletin (p. 58) some cases 
are cited on the question of the validity of contracts limiting 
liability for servant's negligence. In a recent case in Iowa it 
is decided that a contract between a railway company and a 
person erecting an elevator upon the company's right of way, 
containing stipulations that the elevator owner shall g^ve his 

1. Appeal of Des Moines Water Co. 48 Iowa, 8M; Capital City Gas ligbt Co. t. Cbortsr 
Oak Ins. Co. 61 Iowa, 81; OslLaloosa Water Co. t. Board of Sqaaliiatlon (Iowa I898)« U N. 
W. B. 18. 

 Badger Lumber Co. t. Marion Water Snpply, Electric light and Power Go. 29 
Foe B. 476; s. c. 80 Pac. B. 117. 
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business of transportation to the contracting company, and 
that he shall hold the company ^'harmless for all damage by 
fire which in the operation of the [company's] railroad or 
from cars or engines lawfully on its track may accidentally or 
negligently be communicated to" such elevator, was against 
public policy, and void. The court says that a contract which, 
if effectual, would cause the company to disregard and neglect 
a duty which it owes to the public cannot be sustained.^ 

1 GriBw61dT.IllixioiBCent.R.Co.68N. W.B.996. 

Reo«nt Books. 

Thb Pbikciflss of thb Ambrican Law of Contbacts at 
Law and in Equity. By John D. Lawson, B.C. L., L.L D., Pro- 
fessor of Common Law in the Uolyersity of the State of Missouri, and 



Author of "Bights, Bemedies, and Practice," "The Law of Usaffes 
and Customs," Leading Cases Simplified," etc., etc. St. Louis: The 
F. H. Thomas Law Book Co., 1893. pp. xxiii, 640. 



This book is evidently prepared with primary reference to 
the needs of law students, although, like other works of that 
kind it may be found serviceable to practicing lawyers. The 
everyday rules of the law of contract, as they are generally 
understood and applied, are here concisely stated and well 
illustrated. Whatever doubts some teachers of law may 
have as to the advisability of using a text-book in giving in- 
struction to their classes, there is no doubt that to a large 
number of law students, in offices and in schools, such a book 
as this furnishes the best assistance available in acquiring 
legal knowledge. The preparation of students' books, not 
mere skeletons of definitions, but containing also illustrations 
showing the development and application of the rules of law, 
and yet unincumbered with complicated details, will be of 
great service to a mass of beginners who have heretofore 
received little assistance or guidance in their studies. Pro- 
fessor Lawson is to be congratulated on this the first literary 
fruit of his law professorship. 
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GeNBBAIi DIGBST of the DBCISIOITO of THB PBINCIPAIf OOUBTS 

IK THB Unitbd Statbs, Enoland akd CANADA. Refers to all 
Reports, Official aod Unofficial, first published during the year end- 
ing September, 1892. Including the C R. A., the I. S. Com., and the 
n. S. Su^. Court Reports, L. fid. Annual, being Volume Til of^the 

* Cornel 
lishlng Company, Rochester, N. Y., 1892. pp. yiii. 2334riiv. 
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Series. Prepared and Published by The Lawyers' Co-operative Pab- 



An annual digest showing in brief form and under conven-i 
lent arrangement all the published decisions of the courts, is 
an important book in a practicing lawyer's library, and the 
volumes of this series seem to be well made. The proposi- 
tions are well stated and the titles are well chosen. A rough 
estimate indicates that the number of cases included exceeds 
twenty thousand. 
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PERSONAL TRANSACTIONS OR 
COMMUNICATIONS. 

Admissibility qfy under Code of lowa^ Section 363^, 

[No party to any action or proceeding, nor any person interested 
in the event thereof, nor any person, from, through, or under whom 
any such party or Interested person derives any interest or title by 
assignment or otherwise, and no husband or wife of any said party or 
person, shall be examined as a witness in regard to any personal 
transaction or communication between such witness and a pereon at 
the commencement of such examination, deceased, insane, or lunatic: 
against the executor, administrator, heirs-at-law, next of kin, assignee, 
legatee, devisee, or survivor of such deceased person, or the assignee 
or guardian of such insane person or lunatic. But this prohibition 
shall not extend to any transaction or communication as to which any 
such executor, administrator, heir-at-law, next of kin, assignee, 
legatee, devisee, survivor or guardian shall be examined on his own 
behalf, or as to which the testimony of such deceased or insane person 
or lunatic shall be given in evidence]. 

The purpose of this Section is to prevent the corrupt or 
dishonest from establishing by testimony of an interested 
party, claims against estates of deceased persons or lunatics. 
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The language employed by the legislature is, however, so 
broad, that nearly every term of the Supreme Court some 
new question is presented which requires a further consider- 
ation and new application of this much construed statute. 

Oonstitatloiiality. 

That the Section is constitutional has been settled by the 
Supreme Court in the case of Donald, Administrator vs. 
Braden, et ai} The court in this case followed the rule 
adopted in previous cases, which involve the power of the 
legislature to place a limitation upon the compentency of a 
witness because of his interest in the matter in controversy.* 

To what aotioM the £tootlon appUes. 

The Statute provides "No party to an action *   * 
shall be examined as a witness in regard to any personal 
transaction or communication ***** against the 
executor * * * of such deceased persons, etc. 

In Leasman vs. Nicholson,* the word "against" was 
construed to relate to "examined" and not to "action". In 
other words it was held that the disqualification existed only 
when it was sought to establish a fact against the executor, 
whether the action in which the testimony was offered was 
one commenced by the executor, or in which the executor 
was the defendant. If A as next of kin brings an action 
against B to quiet title to real property, which A claims to 
have inherited from X, B would be precluded from testifying 
to an oral contract with X, and the payment of money there- 
under, as fully as he would be in a case brought by him 
against A to recover the property. * 

In another case,** it was held that the Section applies to 
an action between heirs. From this decision it necessarily 
follows that if one heir brings an action againat another heir, 
involving property of the decedent claimed by both, that 

1 70 Iowa, 661. 

» Karney vs. Paisley, 13 Iowa, 89. Black ?b. GravM, 18 Iowa, 318. 

s 69 Iowa, 269. 

4 Cochran vs. Breekenrldge, 76 Iowa, S18. 

> Neas, €t at, vs. Neaa, et aU, 61 Iowa, 641. 
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neither party could testify as to any personal transaction or 
communication with the deceased, nor could any other heir 
interested in the property be used as a witness by either the 
plaintiff or the defendant to establish a personal transaction 
between such witness and party deceased. 

In order that a party may rely upon the provisions of this 
Section to exclude the evidence offered by the other 
party, it must be shown that he not only is in fact one of the 
persons designated in the Statute against whom such testimony 
cannot be introduced, but it must also appear that the action 
in which the testimony is offered is prosecuted or defended by 
him as such designated party. For instance, a son files a 
claim against his father's estate; his sister is introduced by the 
executor as a witness to establish a personal transaction 
between the deceased and such witness. She is not precluded 
from testifying notwithstanding the fact that the witness and 
the claimant are both heirs at law of the deceased, because 
the action is commenced by the son, not as heir at law, but as 
a creditor.^ 

A creditor seeking to enforce a judgment against real 
estate of decedent, cannot, under the provisions of this Sec- 
tion, preclude the heirs at law, or assignees of the deceased 
person, from testifying to a personal transaction, for the reason 
that such testimony is only excluded when it is offered 
"against the executor, administrator, heir-at-law, next of kin, 
assignee, legatee, devisee or survivor of such deceased person," 
and a creditor "cannot be designated or described as being 
any one of these persons."* 

In an action against an insurance company the plaintff and 
his wife testified in regard to a conversation they had with the 
soliciting agent of the company, who at the time of the trial 
was dead. The evidence was objected to for the reason that 
it was a personal communication between a deceased person 
and the parties to the suit, the defendant company claiming 

1 Harrow vs. Brown, 76 Iowa, 179. 
» Drake vs. Fainter, et al, 77 Iowa, 731. 



4 THB LAW BULLETIN. 

that as to the risk taken by the agent, it came within the term 
"survivor "as used in the statute; but the Supreme Court 
held that the testimony was admissible.^ 

Wlio ezoladed as parties? 

That the witness is a party, is sufficient to exclude him even 
though he has no interest in the action* although if he 
be but a nominal party, and the actual controversy 
be between others, such party may be used as a witness.' 
And even though the witness was originally a party, the case 
having been dismissed as to him before he is called upon to 
testify, he is not incompetent.* But if the person is a 
necessary party, no matter whether his interests are adverse 
to those of the party against whom the testimony is offered or 
not, he is disqualified.^ 

Where an action was brought by an administrator upon a 
promissory note against the three persons who signed the 
same, and one of the defendants made a settlement with the 
administrator by which it was stipulated that a judgment 
should be rendered against him for a certain amount, such 
person was used as a witness by his co-defendants, even 
though judgment had not yet been rendered upon the stipu- 
lation.® The stipulation between the plaintiff and the 
defendant, terminated the claim of the administrator against 
him, and he was no longer interested in the result of the suit^ 
and was no longer a necessary party. 

The true rule as deduced from the opinions of the court 
construing this Section, seems to be, that a person who is an 
actual and necessary party to the case, cannot be used as a 
witness to establish a personal transaction, regardless of 
whether he is personally interested in the result of the action 
or not; but if a person is but a nominal party and not a neces- 
sary party, he is not disqualified. This construction i& 
reasonable and will carry out the purposes of the statute. 

1 Beynolds vs. Insurance Co., 80 Iowa, 563. 

• Williams vs. Barrett, 62 Iowa, 637. 
8 Gordon ts. Kennedy, 37 Iowa, 167. 
4 Campbell vs. Mayes, 38 Iowa, 9. 

s Barton vs. Baldwin, 61 Iowa, 283. 

• Conger, Adm'r vs. Bean, 58 1«wa, 8S1. 
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^^Any parson intenosted In the event thereof." 

If it appears that the person is interested in the result of the 
suit or proceeding, regardless of whether he is a party or not, 
he is disqualified; but the interest which disqualifies, 
must be legal, certain and immediate.^ The true test is 
whether the witness will either gain or lose by the direct 
legal operation and effect of the judgment, or that the record 
will be legal evidence for or against him in some other action.* 
If the interest be doubtful or contingent, the existence of such 
interest may under the ordinary rules of evidence be consid- 
ered with reference to the credibility of the witness. 

In Goddard vs. Leffingwell* the following rule is an- 
nounced : "Under our statute a person interested in the event 
of an action wherein an administrator is a party, is not com- 
petent to testify in regard to transactions or communications 
between him and deceased; Code, Sec. 3639. But this evi- 
dently means such an interest in the event as would at 
common law disqualify a witness. Where a witness is 
equally interested on both sides, such interest will not disqual- 
ify. I Greenl. on Ev., 420; Kingsbury vs. Buchanan, 11 
Iowa, 387. In this case the witness. Carter, is equally inter- 
ested on both sides.'* Subsequent cases hereafter referred to 
have, however, changed this rule to some extent. 

An heir called to the stand to testify against an adminis- 
trator of the estate of his deceased ancestor, will be presumed 
to have an interest in such estate,* and in order to show that 
he has not such interest as to disqualify him, it is incumbent 
upon the parties offering such testimony to show that the 
estate is insolvent, so that in no event would the heir receive 
any portion thereof, or else show that the interest which the 
heir did have under the law in the estate, has been disposed 
of. A mere disclaimer is not sufficient to restore the compe- 
tency of the witness. It is only by a release or other proper 
conveyance that he may divest himself of the disqualifying 

1 Birge vs. BhiDehart, 36 Iowa, S69. 

a Zerbe vs. Relgart, 42 Iowa, 220. 

8 40 Iowa, 249. 

4 Ivers vs. Ivers, 6 Iowa, 721. 
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interest.* A gift of property from a parent to a child, cannot 
be established by the testimony of such child as against the 
claim of the widow, or administrator of the parent.' 

Whether the rule in Neas vs. Neas, supra^ would in such 
case preclude the widow or administrator from testifying to a 
personal transaction with the deceased, such testimony being 
offered against the parties claiming the property as a gift, 
would depend upon whether the donee would be considered 
an " assignee " within the meaning of the statute, and this 
seems to be the construction adopted by the Supreme Court 
in a late case* wherein an action was brought by the adminis- 
trator of an estate against a child of deceased to recover 
property claimed by said child as a gift, which gift it was 
contended by the administrator was obtained by undue 
influence. 

In an action brought by an heir against parties holding land 
under Sheriff's sale upon execution against the ancestor, it was 
held that the defendants were incompetent to testify to a per- 
sonal transaction showing the abandonment of the homestead 
rights in the property.* 

A stockholder in a corporation is interested in an action 
for or against such corporation, and for that reason is preclud- 
ed from testifying as to statements and agreements made by a 
deceased person in an action against the executor,* and 
the same rule has been applied to a member of a partnership.* 
The fact that the witness is interested in any way in the estate 
under a strict construction of the statute, renders him disquali- 
fied, whether in the particular action his interest would be for or 
against the matter in controversy, and in Donald, Adminis- 
trator, vs. Braden, et. al.,^ an action by the administrator 
to foreclose a mortgage executed to decedent in his life time, 
it was held that the defendant could not use as a ^dtness the 

1 Ivdn TS. Iven>i rupra, 1 Greanleaf Evidence, 426. 

a Malr, Adm'r t8. Miller, 82 luwa, 700. 

i Samson vs. Samson, 67 Iowa, 263 

4 Baker vs. Jamison, 73 Iowa, 686. 

> The First National Bank of Burlington vs. Owen, et al, 62 Iowa, 107. 

• Gleseeke, etc. M'f 'g Co. vs. Seevers, 62 N. W. R. 666. 

V 70 Iowa, 661. 
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daughter of the intestate by whom it was sought to establish 
a personal transaction between such witness and the deceased, 
which would tend to prove the defense pleaded by the mort- 
gagor. It will be seen that in this case, the witness whose 
testimony was rejected, was interested in increasing the value 
of the estate and not m decreasing it, because as the estate 
was increased, her share thereof would be enlarged. Hence 
her interest, if affecting her testimony at all, would affect it 
against the interests of the mortgagor, and for the interest of 
the estate. The Supreme Court places its construction of the 
statute upon this point upon Ivers vs. Ivers, supra. In both 
cases the letter rather than the spirit of the Statute seems to 
have been adhered to. 

In a later case^ a witness was permitted to testify to a 
personal transaction between himself and his father, although 
he was an heir to his father's estate, and the action was com- 
menced by the administrator to recover property belonging to 
the estate. It is there said "He is not a party nor has he any 
interest to disqualify him under Code, Section 3639. He is 
of course an heir and was interested in the division of the 
property, but not in this suit. Any interest he may have is 
contingent and uncertain." It is difficult to reconcile this 
decision with those last above referred to. In Donald, Ad- 
ministrator, vs. Braden, the witnessess were not parties to the 
suit, and were only interested in the estate in so far as the 
witness, Mrs. Whitmore, would be entitled to a share in the 
estate upon distribution. Nevertheless, the testimony was 
excluded, notwithstanding the fact that if admitted it would 
tend to reduce rather than increase the share to which she 
would be entitled. 

In Ivers vs. Ivers, the witness was not a party to the suit, 
but it was held that she "as heir was directly interested in the 
result of the suit unless the estate of Martha Ivers was insolv- 
ent.** And it was held that the court would not presume 
insolvency of the estate and that therefore the witness was 

1 Mair, Administrator vs. Miller, 89 Iowa, 700. 
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not competent to testify to a personal transaction. The opin- 
ion in Muir vs. Miller does not refer to the rule announced in 
the two prior cases, but the effect of the decision seems to 
be in conflict therewith. 

'Tersonal transaction or oommnnication." 

The transaction or communication in regard to which the 
witness is debarred from testifying, is a transaction or com- 
munication which is personal between the witness and the 
deceased person.^ An interested party may testify as to a 
personal transaction between a party to the suit and the 
deceased, and this is true even though the witness is a party 
to the suit and the evidence is ofiPered in behalf of his co- 
party.* 

The statute excludes not only the testimony of a party, or 
interested person, and the person from, through, or under 
whom any such party derives interest or title, but it also 
excludes the testimony of the husband or wife of such party 
or person, hence while the wife may not testify as to any 
personal transactions between herself and deceased where her 
husband is a party to the proceeding, nevertheless she may 
testify as to a personal transaction between the deceased and 
her husband.' In one case'* where in an action by an adminis- 
trator upon a promissory note, it was sought to show by the 
testimony of the wife of the defendant that the defendant 
executed a note as surety, the court held such testimony inad- 
missible, but subsequently upon a re-trial of the same case, 
and an appeal to the Supreme Court, the ruling was reversed, 
and it was held that the wife was a competent witness, for the 
reason that the transaction to which she testified was not a 
transaction between herself and the deceased, but between 
her husband and the deceased.* 

The testimony of an heir is not incompetent as to conversa- 
sations which he heard between deceased and defendant, and 

1 Sypher vs. Saveryi 39 Iowa, 2C8. Harerly vs. Alcoott, 57 Iowa, 171. 

• Smiih vi. James, 72 Iowa, 65. 

• Johnson vs. Johnson. 52 lows, 586. Snmson vs. Samson, G7 Iowa, 253. 
4 Auchampau^h vs. Schmidt, 12 Iowa, n^G. 

• 77 Iowa, 13. 
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in which conversations he took no part.^ • And this is the 
general rule applied to all persons referred to in the statute. 

The term "personal transaction or communication" refers 
solely to a personal transaction or communication between 
the deceased or insane person and the witness who is called 
upon to testify, and the statute has no efiPect when the witness 
is called to show personal transactions or communications of 
any kind between the deceased and others.* 

A difficult question sometimes arises as to what is a per- 
sonal transaction or communication within the meaning of 
the statute. It is settled as above shown that the communi- 
cation or transaction must be personal between the witness 
and the deceased in order to come within the prohibition. 
The purpose of the statute is, as heretofore indicated, to avoid 
the establishment of claims without merit against the estate of 
a deceased person or lunatic. And the spirit of the statute 
warrants the construction that not only should the witness be 
precluded from testifying to any direct communication or 
conversation, but also that he should be prevented from testi- 
f3nng to facts which would give rise to an implied contract or 
other claim against the estate. The payment of a note' or 
the delivery of a deed* by the witness to decedent, cannot 
be shown by the testimony of such witness. 

In an action against an administrator on a note claimed to 
have been given by decedent to plaintiff for labor performed 
by plaintiff's wife for deceased, it was held that the testimony 
of the wife respecting the amount of labor performed by her, 
was inadmissible.'^ In an action against an administrator 
for labor performed by the plaintiff under an oral contract, 
the witness is not only precluded from testifying to the terms 
of the contract with the deceased, but he is also prohibited 
from showing by his own testimony that he performed labor 
with the knowlege or assent of the deceased so as to give 

1 Bweezey vs. GoUlnn. 40 Iowa, 540. 

a AVormley vs. Hamburg, 46 Iowa, 144. Lines vs. Lines, 54 Iowa, 600. Bank vs. 
Crevllng, 51 N. W. Rep. 178. 

s Williams vs Drown, 46 Iowa, 102. 
4 Wood vs. BroUiar, 40 Iowa, 601. 
s Ashwortli vs. UrubbSi 47 Iowa, 363. 
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rise to an implied promise to pay.^ The kind or character 
of the work done is held to be a personal transaction^ 
for the reason that such testimony would be a link in the 
chain of circumstances which would impose a liability on the 
estate. 

In one case where the husband of plaintiff had been em* 
ployed by the deceased and the deceased in settlement for 
such services had executed a note to the wife of the employe, 
it was held that she was incompetent to testify as to what 
occurred at the time of the settlement.* 

In an action by a widow to set aside a deed executed by 
herself and husband upon the ground of fraud upon the part 
of her husband and the defendant, she was not permitted to 
testify as to a representation made by her husband to her in 
order to induce her to sign the deed.* The testimony it 
will be observed in this case is offered against the assignee of 
the deceased. 

An attempt to prove that the deceased failed to perform 
some act as that of payment, is subject to the same objection 
as if it were sought to show an affirmative action upon his 
part.^ Where it is sought to recover in an action against the 
husband upon a debt for family necessaries, personal transac- 
tions between the deceased wife of the defendant and the 
plaintiff cannot be shown by the testimony of such plaintiff, 
for the reason that the husband as to such indebtedness is the 
"siu-vivor" of the wife, and therefore is protected b)' the 
statute.® The doing of certain acts in the presence of de- 
ceased, unless he takes some part therein, or unless their 
value as evidence depends upon his presence, are not to be 
regarded as personal transactions.^ 

In Conger vs. Bean® the defendant was permitted to tes- 

1 Peck 76. McKean, 45 Iowa, 18. Bmith vs. Johnson, 46 Iowa, 808. Wilson vs. 
Wilson, 02 Iowa, 44. 

a Cowan vs. MusgraTO, 73 Iowa, 384. 

8 WUoox Ts. Jackson, 61 Iowa, 908. 

4 Palmer vs. Palmer, 82 Iowa, 204. 

> Van Sandt vs. Cramer, eo Iowa, 424. 

• GaTin Ys. Bishoff , 80 Iowa, 606. 

V Daugherty vs. Deeney, 41 Iowa, 19. 

8 68 luwa, 821. 



PERSONAL TRANSACTIONS OR COMMUNICATIONS. 11 

tify that he signed the note sued on in his own house, nO' 
objection being made thereto. He was then asked who was 
present, and upon objection being made the coiu-t held the 
same admissible as not being a personal transaction, although 
if objection had been made to the testimony showing where 
the note was signed, such objection would doubtless have 
been sustained. 

In Barlow vs. Buckingham^ the defendant was permitted 
to testify to the date upon which the note in suit was exe- 
cuted, although the purpose of such testimony was to change 
the amount apparently upon the note, and in a late case' it 
was held that "the statute does not exclude the proof of facts 
from which by inference other facts may be found." This 
statement of the law should not be construed to affect the 
rule announced in Cowen vs. Musgrave, supra, but should be 
considered with reference to the facts in the case under con- 
sideration. 

Knowledge acquired by a witness from letters between the 
deceased and a party to the suit, cannot be considered a per- 
sonal transaction between the deceased and the person so 
acquiring such knowledge.^ And a witness may testify as 
to the genuineness of the handwriting of the deceased, it 
being an opinion based upon his knowledge of such hand- 
writing,* although as to whether such witness would be pre- 
cluded from testifying that he saw the witness sign the instru- 
ment, was not decided. 

In Severn vs. Zack ^ it was held that a witness could tes- 
tify that he observed no difference in the testator's mental 
condition at the time he made the will and his mental condi- 
tion prior thereto, when in ordinary health; and it not being 
necessary that the testator should proclaim or state to the 
subscribing witnesses to his will, that the instrument is his 

1 68 Iowa, 188. 

» McBlhenny ts. Hendricks, 82 Iowa, 837. 

i Gabl6TsHalDer,48N. W. R. 1004. 

« Sankey tb. Cook, 81 Iowa, 125. 

 66 Iowa, 28. 
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will, the subscribing witness thereto, because interested 
therein is not incompetent to testify as the due execution 
thereof.* 

^^But this 'prohibition shall not extend to any transaction or 
communication as to which any such executor^ administrator, 
heir-at-law^ next of kin^ etc,^ shall be examined on his own be-- 
half; or as to which the testimony of such deceased person or 
lunatic shall be given in evidence^'* 

If the administrator, heir-at-law, or other person named be 
personally examined in relation to a personal transaction 
between the deceased and the other party to the proceeding, 
the prohibition of the statute is removed, and the other party 
or interested person may testify as to the same transaction in 
rebuttal.* But this clause of the statute has been strictly con- 
strued, and in an action by an administrator, the fact that the 
widow of the intestate goes upon the stand and testifies in re- 
lation to personal transactions between the deceased and the 
defendant, will not enable the defendant to testify in rebuttal 
as to such fact* And where the administrator or other party 
goes upon the stand and testifies to certain personal transac- 
tions the prohibition is only removed as to the specific transac- 
tion referred to by such administrator,* and the opposite party 
is not permitted to testify in reference to other transactions 
with the decedent.^ 

It is contemplated by the statute that when the administra- 
tor or other representative of the deceased testifies as to a 
personal transaction, then a party may also testify in relation 
thereto and give his version of the transaction, but he will be 
limited in his testimony solely to the transaction testified to by 
the opposite party.® If the administrator testifies to such a 
transaction as gives rise to an implied promise or obligation 
upon the part of the defendant, then the defendant is permitted 
to give his theory as to what the transaction was.'' 

1 Bates vs. OfBcer. 70 Iowa. 343. 

• Ivers vs. Ivers, 61 Iowa, 721, 

s Ganaday vs. Johnson, 40 Iowa, 687. 

4 Wood vs. Brolllar. tupra. 

s Luehrsmanu vs. HuIdks, 60 Iowa, 708. Sisters of Visitation vs. Glass, 45 Iowa, 164. 

• In re £state of £d wards, 68 Iowa, 41. 

T Bailey vs. Eeyes, 62 Iowa, 90. 
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The reason of the rule which permits the defendant to go 
upon the stand in rebuttal of the testimony of the administra- 
tor would seem to justify the conclusion that when the ad- 
ministrator sought to establish his claim by the testimony of 
other persons interested in the estate, as in Canaday vs. John- 
son, supra, that the testimony of such interested party as to 
personal transactions between the deceased and the defendant^ 
should be subject to rebuttal by the testimony of the defend- 
ant; but under the strict language of the statute, such con- 
struction is not warranted. 

K a deposition is taken, which by reason of the interest of 
one of the parties to the suit, is inadmissible, if subsequent 
thereto such interested party ceases to be connected with the 
action by dismissal or otherwise, the deposition may be used,^ 
but if the deposition is incompetent when taken, because the 
witness examined is a party, a subsequent dismissal of the 
action as to him will not render his testimony competent, the 
objection being to the competency of the testimony, and not 
to the competency of the witness.* 

The objection should be urged to the testimony when the 
question is propounded to the witness, or in case its personal 
nature is not developed until the witness has answered; a 
motion to strike out the answer should then be made. 

A person "from, through, or under whom any such party 
or interested person derives any interest, or title, by assign-^ 
ment or otherwise," is subject to the same prohibition as is 
the party to the suit. If A owns an account against B, and 
after the death of B sells the same to X, A as well as X is. 
precluded from testifying to a personal transaction with B in 
an action upon the account against his estate. 

It has been held that the term "next of kin," as used in the 
statute, must be construed to include persons other than those 
of relationship by blood or consanguinit)-; that the purpose of 
the statute can only be fully carried out by including within 

1 Campbell vs. Mayes, 38 Iowa, 9. 
• Burton vs. Baldwin, 61 Iowa, 283. 
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that term relatives by marriage who are entitled by law to a 
distributive share in the estate, and it was held that the wife 
of decedent was included within the term.^ 

New questions are constantly arising which require a 
careful consideration of this section of the statute, and in the 
absence of a construction already placed thereon by the 
Supreme Court, the purpose of the statute should be the 
guide in ascertaining its application. 

Martin J. Wade. 

1 Frencli vs. French, 61 N. W. B. 145. 



THE ESSENTIALS OF CRIME. 

There are certain elements which exist in almost every set 
of facts constituting a crime. If these are wanting, no crime 
is committed. Generally the basis of criminality is in the will. 
The law does not recognize a mere wish. If it did, it could 
not discover the will. One man may be prejudiced against 
another, and wish to injure him, and express this wish to 
others, but the law takes no notice of his wish or thought; 
but as soon as he performs some act, or even if he purposes 
to commit the act at a time which he may deem suitable, he 
has passed beyond the wish to intention, which may be defined 
as " thinking upon an act as one that will be performed when 
a suitable time comes." The will then is fully exercised when 
the act is performed in pursuance of the intent. The exist- 
ence of the intention and the exercise of the will are neces- 
sary ingredients of crime. Unless uttered aloud the intent 
cannot be discovered in the absence of some act. The will 
executes the intent in the act, it gives to action intention, both 
may generally be seen in the act. In some acts we may find 
either or both absent; both, where one who in running away 
from inevitable death, overturns a plank, which falling upon 
another inflicts an injury from which he dies; and intent in 
the case of an infant. The intention, to constitute criminality, 
must necessarily be a state of mind forbidden by law. " The 
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act itself does not make a man guilty unless his intention were 
so," and " an act done by me against my will is not my act." 
Where the law prohibits the act, it is illegal to do the act, 
certainly wilfully, and in some cases ignorantly. Wherever a 
violation of law occurs, the presumption is that it was 
intentional, and the the legal maxim of ignorantia juris nan 
excusat applies generally. The stranger in the land, as well 
as the native, is bound by it. Where one mistakes the law, 
and carries away property which he believes himself entitled 
to, he may show his ignorance of the law as a part of his 
defense, and if the evil intent to steal be lacking, he is not 
guilty of larceny. Very different is the doctrine as applied to 
ignorance of fact. If without carelessness or negligence, or 
overlooking a duty imposed upon him, he mistakes the facts, 
he may offer the same as a matter of defense. Intent being 
the essence of crime, where one is misled by facts without any 
fault of his own, he is innocent. While the criminal law does 
not punish an intention, except in case of treason, yet it does 
punish an attempt. Thus it has been held in some states that 
if on the trial of any indictment, it shall appear that the 
offence charged was not completed, the jury may convict of 
the attempt. Wharton defines an attempt to be << such an in- 
tentional preparatory act as will apparently result, unless 
extrinsically hindered, in a crime which it was designed to 
effect." In the attempt, as well as in the completed crime, 
the intention and the act must concur. Preparations are not 
attempts. The preparations must be put in such shape that 
they will produce the consequences in question, in the usual 
course of events, to be punishable. 

Behind the intent we find frequently Motive, It is this 
which excites or stimulates the mind to action, and is of value 
as showing what is the intent, or at least throwing light upon 
the intent. While it frequently does exist, it by no means al- 
ways precedes the intent or act. Neither is the motive always 
proportionate to the wickedness of the crime. For example, 
the motive may be to steal, but the result of the act may be 
homicide. 
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Malice is known as the guilty intention or criminal state of 
mind, and it must be proved affirmatively either by direct 
proof or such a state of facts as will warrant its inference. But 
when the law expressly declares an act to be criminal the 
question of criminal intention or malice need not be considered 
in proving the case. It might be said that it practically may 
be regarded as synonymous with criminal intention. A de- 
praved, wicked heart, regardless of social duty, and bent on 
mischief, as well as special malevolence, is held to be included 
within the term malice. Where one does wilfully that which 
he knows will injure another in person or property, we call it 
malice. And we define it to be either ( i ) Sfecijic^ where 
the means is intentionally used to effect a single purpose, and 
it is immaterial whether the means will effect the object with 
certainty or not; thus A strikes at B and injures C, the par- 
ticular criminal intent against B makes the maiming of C a 
crime. (2) General^ where the means selected may have 
two or more effects, of which he is aware; thus A shoots at a 
dog in a crowded street, here malice exists, but it is indirect 
malice, the means is aimed at the dog, but the final intent is 
general, he is disregardful of whom or what he may hit. (3) 
Exfress^ where from the preceding circumstances or the 
threats it is proved; thus A quarrels with B, and threatens 
to kill him, and subsequently he carries out his threat. Here 
we find the willful act, the completion of the criminal intent or 
malice. (4) Implied^ when from the facts surrounding and 
connected with the act the inference of malice is warranted. 
And in the absence of proof of excuse or justification, we infer 
a prior intention. In malice we find ^premeditation^ and it is 
in some states made a condition to certain crimes. There is 
no duration of time which can be fixed at law as a measure 
of premeditation. It is not necessary to prove time. The 
facts existing which show a specific intent prior to the deed, 
the finding of premeditated malice is warranted. If there is a 
general evil intent, and evil is done, and the wrong resulting 
is one that was a probable result of the evil, the party having 
the general intent is to be regarded as having the specific one. 
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Malice is always, however, a question of fact, and never to be 
ruled as a question of law. 

Another element of crime is Fratid, This is closely con- 
nected with malice, and its constituent elemenfs are "deceit, 
or an intention to deceive, or sometimes mere secrecy, and 
either injury or possible injury or an intent to expose some 
one to either by means of that secrecy or deceit." Here we 
find the motive to be personal advantage and the means to 
that end is the deceit or secrecy. But generally wherever 
fraud is an element of the crime, it is really a part of the 
criminal intent. 

Again we find in crime another element. Negligence^ which 
we may regard as the very opposite of malice. This term 
means carelessness, heedlessness, being disregardful of mat- 
ters which directly pertain to the acts engaged in, being such 
matters that ought and might have been noticed. It has, 
however, a much wider scope, thus in criminal law it means, 
also, an omission to discharge a duty imposed by law. In cases 
coming under the last division, an indictment will lie for the 
non-performance of the imposed duty, or if the duty be 
performed negligently the same course may be pursued. 
Generally, to impute negligence, it must be the misconduct of 
the person charged, and must stand in casual relation with, 
the negligent act. If negligence on the part of A produces 
the same in B, and an injury happens from the latter's negli- 
gence, A cannot be held responsible, and this is true even if his 
negligence induces another to perform a criminal act, or to 
injure himself. But if he purposely puts another in a position 
to do a negligent act, he may be held responsible, because 
there may be malicious accessories to negligent acts. If there 
be compulsion, there can be no crime, rather every crime to 
be punishable must be the voluntary act of the person, free 
from compulsion. **No action can be criminal if it is not pos- 
sible for a man to do otherwise. An unavoidable crime is a 
contradiction, whatever is imavoidable is no crime, and what- 
ever is not a crime is imavoidable." (Bishop, Crim. Law, 
Vol. I, § 346, 2.) 
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We find that to constitute a crime, there must be the inter- 
ital will J the external act and the casual relation of the will to 
the act. The act without the will or intent is not a crime, 
nor is the intent without the act a crime. The intent is only- 
discovered by the act or the attempt to act, and the act may 
or may not be a crime, depending upon the existence or absence 

of intent. 

yames A, Rollback. 



HYPOTHETICAL CASES IN THE LAW OF 

PARTNERSHIP. 

1. The time at which by the articles of co-partnership 
between A and B the firm should be dissolved had arrived. 
Before any agreement between them as to who should have 
charge of the business in winding up the firm's affairs,B sold his 
interest to C. A continued in possession of the firm prop- 
erty and books. The proper expenses in converting stock 
into money, paying debts, collecting claims, etc., were one 
thousand dollars in excess of the profits of the business since 
the sale by B. How should this loss be treated when C and 
A settle the account? 

2. All the property of a firm consisting of E, F and G, in- 
cluding cash and credits, amounted to $i6,ooo. The firm 
debts amounted to $7,300. To completely close up the busi- 
ness will cost probably $400. E had contributed to the firm 
$2,000 capital, and was not indebted to the co-partnership; F 
had contributed to the firm $1,500, and owes the co-partner- 
ship $700; G had contributed to the firm $800, and had 
advanced the co-partnership $250, during its continuance, over 
and above all he had drawn out. What are the values of the 
respective interests of E, F and G, the presumption being that 
they shared profits equallj'.'* 

3. J and T formed a partnership to conduct the business, 
of keeping a hotel for five years, J renting to the firm the 
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hotel property in which prior thereto he had conducted a 
similar business alone. At the end of the five years they had 
no firm debts and all the profits had been divided on the basis 
that each was entitled to one-half. T had withdrawn $300 
from the firm more than his portion of the profits. No other 
claim of the firm existed. Could J maintain an action at law 
for his portion of this $300? 

4. M and N were equal partners. Under the insolvent 
laws of the state wherein their business was conducted they 
made an assignment as partners of all their firm property for 
the benefit of their creditors. Besides his interest in the firm 
M had no property exempt from execution. N was solvent. 
The assigned property was insufficient to pay all the creditors 
of the co-partnership and the expenses of the assignment. 
The separate creditors of M filed claims with the assignee for 
payment to the amount of $350; and the separate creditors of 
N filed claims with the assignee for payment to the amount of 
$400. Discuss the rights of these several classes of creditors 
to share in the assets in the assignee's bands. 

5. C and B were partners engaged in the retail grocery 
business. About half past one o'clock at night B, having no 
key by which to enter the store, broke open a window, then 
entering through the window, unfastened from the inside the 
cellar door and removed from the stock three barrels of suirar 
and conveyed them to his own dwelling, his partner in no 
way consenting, and being wholly ignorant of his intention to 
do this. Is B guilty of any crime? Why? Can C maintain 
replevin for the sugar? 

6. A co-partnership composed of R and W brought suit 
in the district court of Clayton county, Iowa, in the firm name 
against P. P pleaded as a counter claim a debt owed him by 
W. Was this a good counter claim in this action? Why? 

7. M and R, partners, to secure a debt of M to one G 
gave a chattel mortgage on their stock. G was at the time 
about to sue on the debt. The firm was clearly solvent at 
the time. Two days after the recording of the mortgage 
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attachment suits were commenced against the firm by five 
creditors and the sheriff seized the stock under the writs of 
attachment. The mortgagee, G, intervened in each attach- 
ment suit, claiming that his mortgage was the prior lien. 
Who had the prior right upon the stock? 

8. B, a member of a partnership, assigned all his interest 
to his partner D in consideration of the latter's promise to 
pay the indebtedness of the firm and $2,000 in cash. B en- 
tered into partnership with K in a new business and D 
formed a partnership with F into which he put the stock of 
goods before belonging to the partnership of himself and B. 
B contributed to his firm substantially all his means. Between 
three and four months after these changes D died. Debts of 
the firm first mentioned exist and the firm composed of D 
and F has a large amount of debts. Discuss the rights of 
the creditors of the firm of B and D to resort to the assets of 
the firm of which D was a member at the time of his death. 
If D and F were equal partners and the firm property ex- 
ceeded the debts and expenses of closing up by $800, how 
much of this excess could these creditors or any of them 
claim? Would these creditors have claims good against the 
estate of D? Could they participate equally with the indi- 
vidual creditors of D in his estate if the estate was insufficient 
to pay all? Is B's interest in the partnership between him 
and K liable to .the claims of these creditors ? 

9. B and S formed a partnership and purchased a stock of 
dry goods. Each put into the business $8,000. B borrowed 
$S,ooo of his capital from H. Eighteen months thereafter, 
being unable to pay their overdue debts, they made an assign- 
ment of all their firm property for the payment of all the debts 
of the firm. At the time of the assignment B was still owing 
$2,500 of his debt to H. H filed his claim with the assignee. 
S objected in proper form to the allowance of this claim, and 
it has not been paid. The assignee has paid all the firm in- 
debtedness, and after reserving enough of the funds to pay all 
costs and expenses of the assignment, has $3,000 surplus. 
How much, if any, of this ought to be paid to S? 
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10. P, S and G, were partners in a manufactxiring busi- 
ness. P owned one-fourth of the business; S owned one- 
fourth, and G owned the other one-half. P and S were in 
charge of the business in pursuance of the articles of co- 
partnership. On January 3, 1892, P mortgaged his interest 
to L, to secure his individual debt to L. In October following 
S gave a mortgage on all of his interest to J, to secure his 
individual debt. Three days thereafter J sold and assigned 
his debt and mortgage to L, and with the consent of P and S> 
L the next day took possession of the partnership property 
for the pupose of foreclosure. A creditor of the firm has 
brought an action against the co-partners, and has attached 
the property. L wishes a legal opinion as to his rights. 
What can he demand in respect to the stock attached? 

11. L and M, co-partners, satisfied that their business was 
not prosperous, agreed to dissolve, and thereupon L agreed 
that M should take the firm property, including cash and book 
accounts and other claims of the firm, close up the business, 
and pay the firm debts; and promised to pay his portion of 
any residue of indebtedness after the firm property was ap- 
plied thereon. M asked L to give him a mortgage on his 
interest to secure this promise. Would the mortgage increase 
M's security ? 

12. T, F and S formed a co-partnership, and established a 
starch factor)'. At the end of two years S withdrew, selling 
his interest to T and F, who continued the business as co- 
partners. Thereafter P became indebted to the new firm for 
starch purchased. W, a creditor, obtained a judgment 
against the old firm of T, F and S, and levied an execution by 
garnishing P. In his answer as garnishee P has disclosed 
the fact that his debt is to T and F. Is P liable in the 
garnishment ? 

13. A, a partner, sold his interest to his co-partner, taking 
a contract from him that the debts of the firm should be paid 
from Jthe property belonging to the partnership at the time of 
the sale. The purchaser has paid no debts, and is about to 
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sell the stock in bulk. Can A legally compel the application 
of the property to the payment of the co-partnership debts ? 

14^ A, a member of the firm of A and C, died. His part- 
ner, C, took charge of the firm property and business. The 
administrator of A collected from H, a debtor of the firm, the 
full amount of the debt, and gave as administrator a receipt to 
H. Is H released from liability on this debt ? 

15. The administrator of K who was a partner with N at 
the time of his death is in possession of seventeen steers, the 
property of the firm. Can N sell these steers and thereby 
give the purchaser the right to take them from the adminis- 
trator ? 

16. M, the surviving member of a firm consisting of him- 
self and C, has closed up the firm business and paid all the 
debts. He has funds derived from the business to the amount 
of $15,000. The articles provide that the profits of the busi- 
ness shall be shared equally, but say nothing about losses. 
M's capital in the firm was $8,000, and C^3 was $5,000. How 
much can the administrator legally claim of the $15,000 ? 

17. K and L formed a co-partnership and engaged in the 
businesss of manufacturing and selling plows. K contributed 
all the capital, to- wit, $10,000, and both gave their entire 
time to the business. During the existence of the firm the 
partners made several settlements on the basis that each was 
entitled to one-half the net profits. The contract was entirely 
silent on the subject of profits and losses. After disposing of 
all the firm property and paying all the firm debts there is 
a fund of $600. Does L owe K anything on the partnership 
account? 

18. In an action now pending in the District Coiu-t of 
Cedar County, Iowa, plaintiff's petition claims the sum of 
$400 from the defendant as plaintiff's portion of money col- 
lected by defendant and discloses by its averments that a 
partnership had previously existed between plaintiff and de- 
fendant, debts of which were still unpaid and that defendant 
had collected since the dissolution on the partnership accounts 
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existing at the close of the firm business, $800, the one-half 
of which plaintiff claims. Will a demurrer to this petition be 
good? 

19. At the death of C, of the firm of C and H, there is a 
credit to the firm on the deposit account of the First National 
Bank of P, of $5,000. H draws a check against that balance 
payable to the order of K, a creditor of the firm, in payment 
of his claim, signing it with the firm name. Can the bank 
legally pay it? 

20. B and F, co-partners, dissolved their firm. P brought 
an action against them as partners after such dissolution. F 
employed an attorney to defend, without the consent of B. 
Was F's contract with the attorney binding upon B ? 

21. At the time of the dissolution of a co-partnership, the 
statute of limitation was a complete bar to an action on a firm 
debt, a promissory note. A few days after the dissolution 
one of the partners acknowledged the existence of the debt in 
writing signed with the firm name. Did this revive the debt 
against the other partner? 

22. Within a few days after the dissolution one of the 
partners sold a promissory note made payable to the order of 
the firm and assigned the same "without recourse" in the 
name of the firm. Was the assignee's title good? 

23. K and T had been partners. Their firm was dissolved 
by K selling his interest to P. Before the affairs of the firm 
were fully settled T died. Who thereafter had authority to 
take charge of the unsettled business and the remaining prop- 
erty of the firm? 

24. B was a dormant partner in the dry goods trade with 
W. W died. Who could sue for the debts due the firm? 

25. J, the sole surviving partner of J & Co., has brought 
suit against a debtor of the firm. The defendant is a creditor 
of J, by virtue of a transaction wholly independent of the 
partnership. Can the defendant plead the debt from J to him 
as a counter-claim ? 
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26. In an answer to an advertisement of the city of W for 
bids for macadamizing specified parts of several of its streets, 
B put in proposals. Thereafter the contract was awarded to 
B by the city authorities. B then made N, the owner of a 
stonequarry within convenient distance of the streets to be 
macadamized, acquainted with the terms of the contract and 
the compensation agreed to be paid by the city. Thereupon 
it was agreed between them that N should furnish at his 
quarry the stone necessary to do the work and in considera- 
tion therefor should receive the one-third of the price to be 
paid by the city, less one-half the expense of the labor of 
hauling and crushing the stone, and placing it in the street 
as required by the city under its contract with B. B 
then purchased a steam crushing machine for crushing the 
stone, paying part cash therefor and obtaining credit for 
part of the price. This machine was used, the work done, 
accepted and paid for. N has received his pay in pursuance 
of the agreement between him and B. But there is a balance 
due on the stone crushing machine. Is N liable therefor ? 
Was he a partner with B ? 

27. The exclusive sale at not less than $300 per acre of a 
tract of land was given by A, the owner, to B on these terms: 
B was to plat it as A's addition to the town of W. T., to offer 
it for sale, to thoroughly advertise it and press its sale at his 
own expense. All the profits arising over and above $300 
per acre were to be divided equally between A and B. Did 
this make A and B partners? 

28. C, with a stock of merchandise worth $10,000, and H, 
with a stock worth $5,000, combined their goods, and opened 
at the city of Y a new store under this agreement: C was to 
be owner of two-thirds of the stock at all times. H was to 
take charge of the business and maintain the stock, at 
$15,000 value. If H failed to keep up the stock to this value 
C might take possession and sell the same. At the end of 
three years the profits of the business were to be divided 
equally, and C was to be allowed either to withdraw stock to 
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the value of his original contribution, or continue the business 
without change for two years more at his option. And they 
stipulated that they did not intend to become partners by thi^ 
agreement. Six months after the commencement of the new 
business H purchased of a St. Louis house $3,000 worth of 
goods for the business. The St. Louis house has not been 
paid. Can it hold C as a partner? 

29. B and G, partners, made an assignment for the benefit 
of all their joint and individual creditors to M, of all their joint 
property, and all their separate property not exempt. The 
only firm property owned by them was some worthless book 
accounts. B's private estate assigned is worth $8,000. C^ 
an individual creditor of B, wishes to know whether it would 
be wise for him to buy these accounts for say $50, and thus 
create a joint fund. He has ascertained that G's separate 
property is insufficient to pay his individual creditors, and 
that there are about $7,000 due partnership creditors. His own 
claim will be paid in full, provided he and the other individual 
creditors of B are given the preference as to the separate fund 
arising from the separate property of B. It is a claim of $900. 
What do you say as to the wisdom of C buying the accounts ? 

Samuel Hayes. 
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1. Partner's Interest. 

Tappan v. Blaisdell, 5 N. H. 190. 
Douglas V. Winslow, 20 Me. 89. 
Price y. Jackson, 6 Mass. 242. 
Schalck y. Harmon, 6 Minn. 265. 
Simpson y. Leach, 86 111. 286. 
Lambert y. Griffith, 50 Mich. 286. 
Jones y. Parsons, 25 Cal. 100. 
Beecher y. Steyens, 43 Conn. 587. 
Mayer y. Garber, 53 Iowa, 689. 
Commercial Bank y. Mitchell, 58 Cal. 42. 

2. Conversion of Joint into Separate Property. 

Buffln, ex parte, 6 Ves. 119. 
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Wilcox V. Kellogg, 11 Ohio, 394. 

White V. Parish, 20 Tex. 689. 

Gwin V. Sedley, 6 Ohio St. 96. 

Sigler V. Knox Co. Bank, 8 Ohio St. 511. 

Robb V. Mudge, 14 Gray, 534. 

Allen V. Center Valley Co. 21 Conn. 130. 

Schmidlapp y. Carrie, 55 Miss. 597. 

Weaver v. Ashcroft, 50 Tex. 428. 

Locke y. Lewis, 124 Mass. 1. 

Rice y. Barnard, 20 Vt. 479. 

Jewell y. Meech, 101 Ind. 289. 

Saunders y. Reilly, 105 N. Y. 12. 

Woodmansie y. Holcomb, 34 Kans. 35. 

Beeyes y. Ayers, 38 111. 419. 

3. Partner's Lien. 

People y. Till, 3 Neb. 261. 
Lane y. Jones, 9 Lea (Tenn.), 627. 
Pierce y. Wilson, 2 Iowa, 20. 
Glynn y. Phetteplace, 26 Mich. 383. 
Meridan Nat. Bank y. Brandt, 51 Ind. 56. 
Moore y. Steele, 67 Tex. 435. 
Miller y. Estill, 5 Ohio St. 508. 
Vasper y. Kramer, 31 N. J. Eq. 420. 

4. Partner's Lien Lost by Sale to Co-partnkr. 

Seaman y. Huftaker, 21 Kans. 254. 

City of Maquoketa y. Willey, 35 Iowa, 323. 

Ladd y. Griswold, 9 111. 25. 

Trentman y. Swartzell, 85 Ind. 443. 

Dimon y. Hazard, 32 N. Y. 65. 

Baker's Appeal, 21 Pa. 76. 

Goembel y. Arnett, 100 111. 34. 

5. Executor of Deceased Partner Can Enforce Lien. 

Allen y. Second National Bank, 6 Lea (Tenn.), 558. 
Watkins y. Fakes, 5 Heisk. 185. 
Fletcher y. Vandusen, 52 Iowa, 448. 
Williams y. Love, 2 Head, 80. 
Giddings y. Palmer, 107 Mass. 269. 

6. Priority of Firm Creditors in Respect to Firm 

Funds. 

Kirby y. Schooumaker, 3 Barb. 46; S. C. 49 Am. Dec. 160. 
McCulloh y. Dashiell, 1 Har. & G. 96; S. C. 18 Am. Dec. 271. 
Gordon y. Kennedy, 36 Iowa, 167. 

Gadsden y. Carson, 9 Rich. Eq. 252; S. C. 70 Am. Dec. 207. 
Ladd y. Griswold, 4 Gilm. 25; S. C. 46 Am. Dec. 443. 
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Blankenshlp v. Wartelsky, 6 So. W. R. 140. 

Powers T. Large, 69 Wis. 621; S. C. reported as Powers v. 

Powers, 35 N. W. R. 53. 
Richards v. Allen, 117 Pa. 199; S. C. 11 Am. R. 552. 
Switzer v. Smith, 35 Iowa, 269. 
Fullam & C!o. v. Abrahams, 29 Eans. 725. 
Shackelford v. Clark, 78 Mo. 491. 
Gillaspy v. Peck, 46 Iowa, 461. 

7. Rights of Creditors of Successive Fir^is. 

Scull V. Allen, 16 N. J. L. 147. 
Hoyt V. Sprague, 103 U. S. 613. 
Richardson v. Tobey, 3 Allen, 81. 
Ackley v. Winkelmeyer, 56 Mo. 562. 
Hart V. Tomlinson, 2 Vt. 101. 
Meyberg v. Steagall, 51 Tex. 351. 
Locke y. Hall, 9 Me. 133. 
See Hulburt v. Johnson, 74 111. 64. 

8. Partners Presumed to have Equal Shares. 

Peacock v. Peacock, 16 Ves. 49. 
Roach V. Perry, 16 111. 37. 
Farr y. Johnson, 25 111. 522. 
Northrup v. McGlll, 27 Mich. 234. 
Henry v. Bassett, 75 Mo. 89. 
Griggs V. Clark, 23 Cal. 427. 
Moore v. Bare, 11 Iowa, 198. 

9. Repayment of Capital. Before Division of 

Profits. 

Livingston y. Blanchard, 130 Mass. 341. 
Lord y. Anderson, 16 Kans. 185. 
Jackson y. Clapp, 32 Ind. 422. 
Whitcomb y. Converse, 119 Mass. 38. 
Raymond v. Putnam, 44 N. H. 160. 
Hanks v. Barber, 53 111. 292. 
Taft V. Schwamb, 80 111. 289. 
White v. Bullock, 18 Mo. 16. 
Taylor v. Coffin, 18 111. 422. 
Dupuy v. Sheak, 57 Iowa, 361. 

10. Nature of the Partnership as Affecting 

Right to Claim Repayment. 

Heran v. Hall, 1 B. Monr. 159; S. C. 35 Am. Dec. 178. 
Stamph V. Bauer, 76 Ind. 157. 
Ran V. Boyle, 5 Bush, 253. 
Adams v. Gordon, 98 111. 598. 
Bowker v. Gleason, 7 At. R. 885. 
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11. The Capital, 

Evans t. Hanson, 42 111. 234. 

Ball Y. Farley, 1 So. R. 253. 

Jones' Appeal, 70 Pa. 169. 

Topping y. Paddock, 92 111. 92. 

Malley y. Atlantic Insurance Go. 51 Conn. 222. 

Bradbury y. Smith, 21 Me. 117. 

12. Right to Possession of Firm Property* 

Buckley y. Carlisle, 2 Cal. 420. 

Mason y. Tipton, 4 Cal. 276. 

Whiteside y. Collier, 7 Dana, 283. 

Crabtree y. Clapham, 67 Me. 326. 

Portsmouth y. Donaldson, 32 Pa. 202. 

Cooley y. Sears, 25 111. 613. 

Mountjoys y. Holden, 12 Am. Dec. 331. 

Dana y. Gill, 5 J. J. Mars. 242; S. C. 20 Am. Dec. 255. 

13. Implied Power of Partner. 

Boardman y. Adams, 5 Iowa, 224. 
Taylor y. Webster, 39 N. J. L. 102. 
Todd y. Jackson, 75 Ind. 272. 
Hotchin y. Kent, 8 Mich. 526. 
Wayne y. Clay, 1 A K. Mars. 257. 
Irwin y. Willlar, 110 U. S. 499. 
Briggs y. Hubert, 14 S. C. 620. 
Furguson y. Shephard, 1 Sneed, 254. 
Waller y. Keyes, 6 Vt. 257. 
Rimel y. Hayes, 83 Mo. 200. 
Liyingston y. Kooseyelt, 4 Johns. 251. 

14. Power of Surviving Partner. 

Allen y. Hill, 16 Cal. 113. 
Tillotson y. TiUotson, 34 Conn. 335. 
Miller y. Jones, 39 111. 54. 
Barry y. Briggs, 22 Mich. 201. 
Anderson y. Ackerman, 88 Ind. 481. 
Baker y. Sands, 29 Kans. 551. 
Starr y. Case, 59 Iowa, 491. 
Van Aken y. Clark, 82 Iowa, 256. 
Slipper y. Stidestone, 5 T. R. 493. 
Holbrook y. Lackey, 13 Mich. 132. 
French y. Andrade, 6 T. R. 582. 
Lewis y. Culbertson, 11 S. & R. 48. 
Brown y. Allen, 35 Iowa, 306. 
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15. Powers of Partner after Dissolution. 

Tutt T. Clouey, 62 Mo. 116. 

Moist's Appeal, 74 Pa. 166. 

Bass y, Taylor, 34 Miss. 342. 

Glllllan V. The Sun etc. Ins. Co. 41 K. Y. 376. 

Western Stage Co. v. Walker, 2 Iowa, 504. 

Gard t. Clark, 29 Iowa, 189. 

Mllllken v. Loring, 37 Me. 408. 

Bennett t. Buchan, 61 K. T. 222. 

Tate y. Clements, 29 Am. B. 709. 

Mayberry v. Willlnghby, 5 Neb. 368; S. C. 25 Am. R. 491. 

16. Whether Persons have formed the Relation of 

Partners is to be Determined from their 
Intention. 

Cox y. Hicknan, 8 H. L. Cas. 268. 
Beecher y. Bush, 45 Mich. 188; S. C. 40 Am. B. 465. 
Eastman y. Clark, 53 N. H. 276; S. C. 16 Am. B. 192. 
Clark y. Barnes & Sons, 72 Iowa, 563. 
Kellogg Newspaper Co. y. Farrell, 88 Mo. 594. 
Parchen y. Anderson, 5 Mont. 438; S. C. 5 Pac. B. 588. 
Morgan v. Farrel, 58 Conn. 413; S. C. 18 Am. St. B. 282. 
Cory y. Cadwell, 49 N. W. B. 611. 
Gibson y. Smith, 47 N. W. B. 1052. 

17. By Intention is Meant the Legal Effect of 

WHAT THEY AgREB TO. 

Duyea y. Whltcomb, 31 Yt. 395. 
Steyens y. Galnsyllle National Bank, 62 Tex. 499. 
Mullhall y. Cheatham, 1 Mo. App. 476. 
McDonald y. Matney, 82 Mo. 358. 

18. Holding Out. — Partnership Liability Incurred 

Thereby. 

Fletcher y. Pullen, 14 Am. St. B. 355; S. C. 16 At. B. 887. 
Hahlo y. Mayer, 102 Mo. 93; S. C. 22 Am. St. B. 753 and 13 S. 

W. B. 804. 
Leyy y. Alexander, 10 So. B. 394. 
Butler y. Hinckley, 30 Pac. B. 250. 
Willis y. Bector, 50 Fed. B. 684. 

Thompson y. Bank, 111 U. S. 529; S. C. 4 Sup. Co. B. 689. 
Brown y. Bains, 53 Iowa, 81. 

Samuel I/ayes, 
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CASES ON CONSTITUTIONAL LAW. 

[It is not intended that the list of cases under any given head be 
complete, but only that it shall contain cases which it is important 
that the student shall read. Lists under other heads may be expected 
in a future number. Cases are named but once, though they may 
also relate to other subjects than that under which they are givea.] 

I. General Nature and Relations of Federal axi> 
State Constitutions and Governments. 

Calder y. Bull, 3 Dall. 386. 

Barron v. Baltimore, 7iPet. 243. 

Twitchell v. Commonwealth, 7 Wall. 321. 

Walker v. Sauvinet, 92 U. S. 90. 

Presser v. Illinois, 116 U. S. 252. 

In re Kemmler, 136 U. S. 436. 

O'Keil V. Vermont, 144 U. S. 323: 12 S. C. R! 693. 

Martin y. Hunter's Lessee, 1 Wheat. 304. 

McCuUoch T. Maryland, 4 Wheat. 316. 

Gibbons v. Ogden, 9 Wheat. 1. 

Texas V. White, 7 Wall. 700. 

License Cases, 5 How. 504. 

Ableman v. Booth, 21 How. 500. 

United States v. Cruikshank, 92 U. S. 542. 

Civil Rights Cases, 109 U. S. 3. 

Slaughter House Cases, 16 Wall. 36. 

IL Division of Powers Among Departments. 

ZiOglBlative and judicial distinct. 

Bates V. Kimball, 2 Chip. (Vt.) 77. 

Greenough v. Greenough, 11 Penn. St. 489. 

Taylor v. Place, 4 R. I. 324. 

Lewis V. Webb, 3 Maine, 326. 

McCready v. Sexton, 29 Iowa, 356. 

U. S. V. Ferreira, 13 How. 40 

Case of Supervisors of Elections, 114 Mass. 247. 

In re Cleveland, 51 N. J. L. 311. 

Van Slyke v. Ins. Co. 39 Wis. 390. 

Burlington v. Leebrick, 43 Iowa, 252. 

Griffin v. State, ex. rel. Griffith, (Ind.) 22 N. E. R. 7. 

Ziegislative cannot be delegated. 

Barto V. Himrod, 8 N. Y. 483. 
Santo V. State, 2 Iowa, 165. 
Geebrick v. State, 5 Iowa, 491. 
Dalby v. Wolf, 14 Iowa, 228. 
Stone V. Charleston, 114 Mass. 214. 
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rr Executive independent of jndioial control. 

Marbury t. Madison, 1 Cranch, 137. 
«s^ United States v. Black, 128 U. S. 40. 

^^ Mississippi y. Johnson, 4 Wall. 475. 

?fl?f People V. Governor, 29 Mich. 320; 18 Am. B. 89. 

t^- Rice T. Austin, 19 Minn. 103; S. C. 27 id. 1. 

f^- State V. Fletcher, 39 Mo. 388. 

People V. Bissell, 19 111. 229. 

People V. Yeates, 40 111. 126. 

Dennett y. Petitioner, 32 Maine, 510. 

Mauran y. Smith, 8 B. 1., 192; 5 Am. B., 564. 

Hartranft's Appeal, 86 Penn. St. 433; 27 Am. B. 667. 

Harpendig y. Haight, 39 Cal. 139; 2 Am. B., 432. 

State Y. Chase, 5 Ohio St. 538. 

III. As To Taxation. 

Pnrpoae. 

Loan Association y. Topeka, 20 Wall. 655. 

Taylor y. Ypsilanti, 105 U. S. 60. 

Parkersburg Y. Brown, 106 U. S. 487. 

Ottawa Y. Carey, 108 U. S. 110. 

Allen Y. Inhabitants, 60 Maine, 124. 

Lowell Y. Boston, HI Mass. 454. 

Kingman y. Brocton, 153 Mass. 255; 26 N. E. B. 993. 

People Y. Mayor, 4 N. Y. 419. 

Stewart y. SuperYisors, 30 Iowa, 1. 

Township of Burlington y. Beasley, 94 U. S. 310. 

Osborne y. County of Adams, 106 U. S. 181; S. C. 109 U. S. L 

Blair Y. Cuming County, 111 U. S. 363. 

Wurts Y. Hoagland, 114 U. S. 606. 

Talbot Y. Hudson, 16 Gray, 417. 

Uniformity; Proceedings; Due Process, 

State Bailroad Tax Cases, 92 U. S. 575. 

Veazy Bank y. Fenno, 8 Wall. 533. 

Packet Co. y. Keokuk, 95 U. S. 80. 

Head Money Cases, 112 U. S. 580. 

Hagar y. Beclamation District, 111 U. S. 701. 

Cincinnati, etc. B. Co. y. Kentucky, 115 U. S. 321. 

Gatch Y. Des Moines, 63 Iowa, 718. 

Griswold College y. DaYenport, 65 Iowa, 613. 

Barhydte y. Shepard, 35 N. Y. 238. 

Boberts Y. Bolles, 101 U. S. 119.' 

Kelley Y. Pittsburg, 104 U. S. 78; S. C. 85 Penn. St. 170. 

Morford y. Unger, 8 Iowa, 82. 

DaYidson Y. New Orleans, 96 U. S. 97. 

Snbjects; Agencies of Government. 

ProYidence Bank y. Billings, 4 Pet. 562. 
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State Tax on Foreign-held Bonds, 15 Wall, 300. 

KirtlandY. Hotchkiss, 100 U. S. 491. 

Weston y. Charleston, 2 Pet. 449. 

Bank of Commerce v. New York City, 2 Black, 620. 

Bank Tax Cases, 2 Wall. 200. 

Tappan y. Merchant's Nat. Bank, 19 Wall. 490. 

Collector V. Day, 11 Wall. 113. 

Warren v. Paul, 22 Ind. 276. 

Moore v. Quirk, 105 Mass. 49. 

United States y. Railroad Co. 17 Wall. 322. 

Sayles y. Dayis, 22 Wis. 225. 

Dobbins y. Commissioners, 16 Pet. 435. 

The Bank v. Superyisors, 7 Wall..26. 

Montgomery y. Elston, 32 Ind. 27. 

Thompson y. Pacific R. Co. 9 Wall. 679. 

Railroad Co. y. Penlston, 18 Wall. 5. 

Northern Pacific R. Co. y. Traill Co. 115 U. S. 600. 

California y. Pacific R. Co. 127U. S. I. 

Van Brocklyn y. Tennessee, 117 U. S. 151. 

Wisconsin Central R. Co. y. Price County, 133 U. S. 496. 

IV. Regulation of Commerce. 

^What im oommeroe; foreign or interstate. 

Passenger Cases, 7 How. 283. 

Henderson v. Mayor of New York, 92 U. S. 259. 

Pensacola Tel. Co. v. Western Union Tel. Co. 96 U. S. 1. 

State ex rel. y. Indiana etc. Co. 120 Ind. 575; 22 N. E. R. 778. 

Benedict y. Columbus Const. Co. (K. J. Eq.) 23 Atl. R. 484. 

Veazie v. Moar, 14 How. 568. 

The Daniel Ball, 10 Wall. 557. 

The Montello, 20 Wall. 430. 

Lord y. Steamship Co. 102 U. S. 541. 

Norfolk etc. R. Co. v. Pennsylyania, 136 U, S. 114. 

Lehigh Valley R. Co. y. Penn. 145 U. S. 192; 12 S. C.R. 806. 

Coe y. Errol, 116 U. S. 517. 

Kidd y. Pearson, 128 U. S. 1. 

Sxtent of federal power over. 

Cooley y. Wardens, 12 How. 299. 
Oilman y. Philadelphia, 3 Wall. 713. 
Escanaba Co. y. Chicago, 107 U. S. 678. 
Wei ton y. Missouri, 91 U. S. 275. 
Railroad Co. y. Husen, 95 U. S. 465. 
Harmon y. Chicago, 13 S. C. R. 306. 

To what extent state regulations invalid. 

State Freight Tax, 15 Wall. 232. 

State Tax on Railway Gross Receipts, 15 Wall. 284. 
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Pickard v. Pullman So. Car Co. 117 U. S. 34. 

Pullman P. C. Co. v. Pennsylvania, 141 U. S. 18; 11 S. C. R. 876. 

Wabash B. Co. v. Illinois, 118 U. S. 567. 

Crandall V. Nevada, 6 Wall, 35. 

Chy Lung v. Freeman, 92 U. S. 276. 

Hall V. De Cuir, 85 U. S. 485. 

Telegraph Co. v. Texas, 105 U. S. 460. 

Western U. Tel. Co. v. Pendleton, 122 U. S. 347. 

Brown v. Maryland, 12 Wheat. 419. 

Warnig v. Mayor, 8 Wall. 110. 

Brown v. Huston, 114 U. S. 622. 

Bowman v. Railroad Co. 125 U. S. 507. 

Lelsy V. Hardin, 135 U. S 100. 

Wilkerson v. Rahrer, 140 U. S. 545; 11 S. C. B. 865. 

Kimmish v. Ball, 129 U. S. 217. 

Com. V. Huntley (Mass.), 30 N. £. R. 1127. 

Minnesota v. Barber, 136 U. S. 313. 

Brimmer v. Rebman, 138 U. SL 78. 

Voight V. Wright, 141 U. S. 62; 11 S. C. R. 855. 

Webber v. Virginia, 103 U. S. 344. 

Walling V. Michigan, 116 U. S. 446. 

Robbins v. Shelby Co. Taxing District, 120 U. S. 489. 

Asher v. Texas, 128 U. S. 129. 

McCall V. California, 136 U. S. 104. 

Crutcher v. Kentucky, 141 U. S. 47; 11 S. C. R. 85L 

Wilson v. Blackbird Creek Marsh Co. 2 Pet. 245. 

Pennsylvania v. Wheeling Bridge Co. 18 How. 421. 

Mobile V. Kimball, 102 U. S. 691. 

Cardwell v. American Bridge Co. 113 U. S. 205. 

Pound V. Turck, 95 U. S. 459. 

Miller v. Mayor, 109 U. S. 385. 

Tonnage tax. 

Steamship Co. v. Portwardens, 6 Wall. 31. 
State Tonnage Tax Cases, 19 Wall. 581. 
Peete v. Morgan, 12 Wall. 204. 
Moran v. New Orleans, 112 U. S. 69. 
ITuse V. Glover, 119 U. S. 543. 

V. Federal Judiciary. 

Jnviadiotion oonlerrad; limited. 

Osborn v. U. S. Bank, 9 Wheat. 738, 819. 
Cohens v. Virginia, 6 Wheat. 264. 
Mayor v. Cooper, 6 Wall. 247. 
American Ins. Co. v. Canter, 1 Pet. 511. 
Beaner v. Porter, 9 How. 235. 
Clinton v. Englebrecht, 13 Wall. 434. 
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Bock V. Perkins, 139 U. S. 628. 

Bore V. Preston, 111 U. S. 252. 

Hepburn v. Ellzey, 2 Cranch, 226. 

New Orleans v. Winter, 1 Wheat. 91. 

Lanz y. Randall, 4 Dill. 425. 

Karrahoo y. Adams, 1 Dill. 344. 

Montalet v. Murray, 4 Cranch, 46. 

Bank of U. S. v. Deyeux, 5 Cranch, 61. 

Bank of Augusta y. Earl, 13 Pet. 519. 

Louisyille, etc. B. Co. y. Letson, 2 How. 497. 

National S. S. Co. y. Tugman, 106 U. S. 118. 

Muller y. Dows, 94 U. S. 444. 

Barron y. Burnside, 121 U. S. 186. 

Ex Parte Shaw, 145 U. S. 444: 12 S. C. B. 935. 

Ex Parte Smith, 94 U. S. 455. 

Godfrey y. Terrey, 97 U. S. 171. 

Robertson y. Cease, 97 U. S. 646. 

Suits against United States or state. 

Chisholm y. Georgia, 2 Dall. 419. 

Railroad Co. y. Tennessee, 101 U. S. 337. 

Railroad Co. y. Alabama, 101 U. S. 832. 

New Hampshire y. Louisiana, 108 U. S. 76. 

Ames y. Kansas, 111 U. S. 449. 

Hans y. L6uisiaDa, 134 U. S. 1. 

United States y. Texas, 143 U. S. 621; 12 S. C. R. 488. 

Commonwealth y. Denison, 24 How. 06. 

United States y. Lee, 106 U. S. 196. 

Louisiana y. Jumel, 107 U. S. 717. 

Cunningham y. Macon, etc. R. Co. 109 U. S. 44G. 

Poindexter y. Greenhow, 114 U. S. 270. 

Hagood y. Sothern, 117 U. S. 143. 

Ex Parte Ayers, 123 U. S. 143. 

Pennoyer y. McConnoughey, 140 U. S. 1; 11 S. C, R. 699. 

Federal courts following state decisions. 

Walker y. Stat^ Harbor Com'rs, 17 Wall. 648. 

Burgess y. Seligman, 107 U. S. 20. 

Gelpcke y. Dubuque, 1 Wall. 175. 

Douglass y. Pike County, 101 U S. 677. 

Thompson y. Perrinc, 103 U. S. 806. 

Etheridgey. Sperry, 139 U. S. 266: 11 S. C. R. 565. 

Swift y. Tyson, 16 Pet. I. 

Town of Venice y. Murdock, 92 U. S. 494. 

Clark y. Beyer, 139 U. S. 96. 

Lake Shore & M. S. R. Co. y. Prentice, 13 S. C. R. 261. 

Emlin McClahu 
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Chattel Mortgages, Hypothetical Cases on the Law of 1-17 

Classification of the Law 2- 1 

Constitutional Law, Cases on 8-30 

Contracts, Hypothetical Cases on 1-1; 2-55; 6-11 

Contracts, Quasi 3-23 

Conversion, Constructive, Infant's Liability for 3-25 

Corporations, Municipal, Cases on .'.... 7-38 

Corporations, Private 6-32 

Courts of Iowa - 3-18 

Crime, Essentials of 8-14 

Criminal Law and Procedure, Hypothetical Cases in 3- 1 

Damages, Measure of , Cases on 2-31 

Death, Wrongfully Causing, Recovery for Loss of Services 7-22 

Determinable Fees 5- 7 

Dower in Iowa, History of 1-24 

Equity, Hypothetical Cases in 7-32 

Equity, Old Fashioned Questions on 3-14 

Essentials of Crime 8-14 

Estoppel in Pais as against Persons Non Sui Juris 5-17 

Evidence of Personal Transactions or Communications 8- 1 

Evidence, Synopsis of the Law of 4- 1 



Examinations, Physical 3-26 

Federal Judicial System ^ 4-24 

Fees, Determinable 5- 7 

Frauds, the Statute of, a Synopsis ^ 6- 1 

Hypothetical Cases, on Carriers,l-7; Chattel Mortgages, 1-17; 
Contracts, 1-1; 2-65; 6-11; Criminal Law and Pro- 
cedure, 3-1; Equity, 7-32; Partnership, 8-18; Real 

Property, ^23; Sales and Bailments, 7-1; Torts, 7-28 

Infant's Liability for Constructive Conversion 3-25 

Insurance, Cases on 5-26; 6-51 

Interest, Illegal, Paid, Recovery of- 3-24 

Iowa, Courts of 3-18 

Jurisprudence, Seminary of £-54 

Law, Classification of 2- 1 

Law Department, Library of » 2-48 

Law of Evidence, a Synopsis 4- I 

Law, Municipal, an Analysis &- 1 

Law Students, Light Reading for 2-28 

Library of Law Department - 2-48 

Limiting Liability for Servant's Kegligence « 2-58 

Measure of Damages, Cases on 2-31 

Meteorites 5-32 

Miscellany 1-28; 2-58; 3-23; 4-34; 5-22; 7-44 

Mortgages, Chattel, Hypothetical Cases on the Law of- 1-17 

Municipal Corporations, Cases on 7-38 

Municipal Law, an Analysis - &- 1 

Negligence, Liability for ^ 7-44 

Negligence, Limiting Liability for 2-58 

Partnership, Cases in the Law of. 8-25 

Partnership, Hypothetical Cases in the Law of 8-18 

Personal Transactions or Communications, Evidence of 8- 1 

Persons Non Sui Juris, Estoppel in Pais as against 5-15 

Physical Examinations - 3-26 

Private Corporations ^ 6-32 

Quasi Contracts 3-23 

Real Property, Appurtenances to 7-44 

Real Property, Hypothetical Cases in 2-23 

Sales and Bailments, Hypothetical Cases in 7- 1 

Seminary of Jurisprudence- 2-54 

Servant's Negligence, Limiting Liability for - 2-58 

Services, Loss of, from Wrongfully Causing Death, 7-22 

Statute of Frauds, a Synopsis 6- 1 

Statute Law of Iowa, Historical Bibliography of 2-38 

Study of Cases, a Book on 1-28 

Synopsis, Law of Evidence - 4-cl 

Synopsis, The Statute of Frauds. 6- 1 

Torts, Hypothetical Cases in Law of - 7-28 
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